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To: McCabe, JanetfMcCabe.Janet@epa.govl; Goffman, Joseph[Goffman.Joseph@epa.gov];
Schmidt, Lorie[Schmidt.Lorie@epa.gov]
From: Vickie Patton

Sent: Wed 12/11/2013 7:18:34 PM
Subject: FW: EPA's Proposed Carbon Pollution Standards are Legally and Technically Sound
Response-to-House-Committee-Letter-on-EPAct. pdf

Dear Acting Assistant Administrator McCabe, Mr. Goffman and Ms. Schmidt,

EDF issued this analysis last week re EPA’s proposed carbon pollution standards for new power
plants.

Sincerely yours,

Vickie Patton

http://blogs.edf org/climate411/2013/12/06/epas-proposed-carbon-pollution-standards-are-
legally-and-technically-sound/

EPA's Proposed Carbon Pollution
Standards are Legally and Technically
Sound

By Megan Ceronsky | Bio | Published: December 6, 2013|Edit

America is building cleaner cars, more efficient freight trucks, and smarter power systems.

Wind power was the top source of capacity additions for new electricity generation in 2012, with states like Oklahoma,
Texas, Kansas, lowa, Minnesota, and Colorado leading the way.
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Yet even as American companies build cars that are leading the world in fuel economy and saving families money at
the pump, and as innovative new wind turbines provide zero-emitting electricity for all of us and a stable income
source for farmers and ranchers, the supporters of high-emitting coal power claim that it is not capable of deploying
advanced technologies to cut carbon poliution.

On September 20th, the U.S. Environmental Protection Agency (EPA) proposed Carbon Pollution Standards that will
provide the first nationwide limits on carbon pollution from new power plants. The Carbon Pollution Standards couid
be met through clean renewable energy resources or fossil fuels such as an efficient combined cycle natural gas
plant or coal plants using carbon capture and storage (CCS) technology to control their carbon emissions.

But coal’s boosters have attacked the long overdue EPA standards, asserting that coal is unable to use modern
technologies. Last month, Majority members of the House Energy and Commerce Committee sent a letter to EPA
asking the agency to withdraw the proposed standards. The letter argues that because three of the coal plants
currently being built to use CCS receive funding under the Energy Policy Act of 2005 (EPAct), EPA cannot rely on
those plants to support its determination that CCS is an adequately demonstrated technology and the best system of
emission reduction for coal-fired power plants.

As this legal analysis shows, EPA’s proposal is technically and legally sound.

Although EPAct provides that an innovative technology supported under that Act cannot by itself prove that the
technology is adequately demonstrated, EPA relied on a broad body of evidence beyond the three EPAct-funded
plants in identifying CCS as the best system of emission reduction for coal-fired power plants.

EPA’s finding that CCS is adequately demonstrated is in line with what the power industry itself has said. American
Electric Power’s former CEO and president Mike Morris had this to say about the company’s Mountaineer CCS
project in 2011:

“We’re encouraged by what we saw. We’'re clearly impressed with what we
learned and we feel that we have demonstrated to a certainty that carbon
capture and storage is in fact viable technology for the United States and quite
honestly for the rest of the world going forward.”

There is no time to delay our transition to a clean energy economy. The United States experienced twelve separate
climate disasters in 2012 each costing over a billion dollars, and climate change continues to impact the health and
wellbeing of our families and communities every day. As the success of clean energy and energy efficiency programs
across our country demonstrates, the solutions are at hand. We have but fo deploy them.

While coal refuses to innovate, the world is turning toward cleaner energy. Earlier this year the U.S. and World Bank
announced that they would no longer finance dirty coal projects abroad. Meanwhile, the wind farms continue to crop
up across America’s heartland.

As a Midwesterner, | am thankful that there is a bolder vision for America — of engineers, welders, fabricators, and
inventors, working together, who know that we can and we must make clean energy our future. For our sake, and for
our children and grandchildren.

- See more at: htip:/blogs.edl.org/climate411/2013/12/06/epas-proposed-carbon-poliution-standards-are-legally-and-
technically-soundMsthash. UzgVe3Gg.dpuf

Megan Ceronsky

Attorney
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Environmental Defense Fund
(303) 447-7224 (P)

(303) 440-8052 (F)

1875 Connecticut Avenue NW
Suite 600

Washington, D.C. 20009

This e-mail and any attachments may contain confidential and privileged information. If you are not the intended recipient, please notify the
sender immediately by return e-mail, delete this e-mail and destroy any copies. Any dissemination or use of this information by a person other
than the intended recipient is unauthorized and may be illegal.
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To: Megan Ceronsky[mceronsky@edf.org]

From: Megan Ceronsky

Sent: Fri 12/6/2013 7:49:31 PM

Subject: Fwd: New C-411 Post by Megan Ceronsky -- EPA's Proposed Carbon Poliution Standards are
Legally and Technically Sound

FYI

http://blogs.edf org/climate411/2013/12/06/epas-proposed-carbon-pollution-standards-are-
legally-and-technically-sound/

EPA's Proposed Carbon Pollution
Standards are Legally and Technically
Sound

By Megan Ceronsky | Bio | Published: December 6, 2013|Edit

America is building cleaner cars, more efficient freight trucks, and smarter power systems.

Wind power was the fop source of capacity additions for new electricity generation in 2012, with states like
Oklahoma, Texas, Kansas, lowa, Minnesota, and Colorado leading the way.

Yet even as American companies build cars that are leading the world in fuel economy and saving families
money at the pump, and as innovative new wind turbines provide zero-emitting electricity for all of us and a
stable income source for farmers and ranchers, the supporters of high-emitting coal power claim that it is not
capable of deploying advanced technologies to cut carbon pollution.

On September 20th, the U.S. Environmental Protection Agency (EPA) proposed Carbon Pollution Standards
that will provide the first nationwide limits on carbon pollution from new power plants. The Carbon Poliution
Standards could be met through clean renewable energy resources or fossil fuels such as an efficient combined
cycle natural gas plant or coal plants using carbon capture and storage (CCS) technology to control their
carbon emissions.

But coal’s boosters have attacked the long overdue EPA standards, asserting that coal is unable to use modern
technologies. Last month, Majority members of the House Energy and Commerce Committee sent a letter to
EPA asking the agency to withdraw the proposed standards. The letter argues that because three of the coal
plants currently being built to use CCS receive funding under the Energy Policy Act of 2005 (EPAct), EPA
cannot rely on those plants to support its determination that CCS is an adequately demonstrated technology
and the best system of emission reduction for coal-fired power plants.

As this legal analysis shows, EPA’s proposal is technically and legally sound.
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Although EPACct provides that an innovative technology supported under that Act cannot by itself prove that the
technology is adequately demonstrated, EPA relied on a broad body of evidence beyond the three EPAct-
funded plants in identifying CCS as the best system of emission reduction for coal-fired power plants.

EPA’s finding that CCS is adequately demonstrated is in line with what the power industry itself has said.
American Electric Power's former CEO and president Mike Morris had this to say about the company’s
Mountaineer CCS project in 2011:

“We’'re encouraged by what we saw. We're clearly impressed with what we
learned and we feel that we have demonstrated to a certainty that carbon
capture and storage is in fact viable technology for the United States and
quite honestly for the rest of the world going forward.”

There is no time to delay our transition to a clean energy economy. The United States experienced twelve
separate climate disasters in 2012 each costing over a billion dollars, and climate change continues to impact
the health and wellbeing of our families and communities every day. As the success of clean energy and
energy efficiency programs across our country demonstrates, the solutions are at hand. We have but to deploy
them.

While coal refuses to innovate, the world is turning toward cleaner energy. Earlier this year the U.S. and World
Bank announced that they would no longer finance dirty coal projects abroad. Meanwhile, the wind farms
continue to crop up across America’s heartland.

As a Midwesterner, | am thankful that there is a bolder vision for America — of engineers, welders, fabricators,
and inventors, working together, who know that we can and we must make clean energy our future. For our
sake, and for our children and grandchildren.

- See more at: hitp://blogs.edi.org/climate411/2013/12/06/epas-proposed-carbon-pollution-standards-are-legally-
and-technically-sound/fsthash.UzgVe3Gg.dpuf

This e-mail and any attachments may contain confidential and privileged information. If you are not the intended recipient, please notify the
sender immediately by return e-mail, delete this e-mail and destroy any copies. Any dissemination or use of this information by a person other
than the intended recipient is unauthorized and may be illegal.
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From: Walke, John
Sent: Wed 10/30/2013 3:01:58 PM
Subject: NRDC blog post: Whitfield Bill Puts Big Coal in Charge of Carbon Pollution Standards

http://switchboard.nrdc.org/blogs/dhawkins/whitfield bill puts big coal i.html

Dave Hawkins’s Blog

Whitfield Bill Puts Big Coal in Charge of Carbon Pollution
Standards

Posted October 29, 2013 in &

Tags:

Trick or treat! There is a new : knocking at our door, courtesy of Rep. Ed Whitfield (R-KY).
The authors know its aim is so deeply unpopular that they have outfitted it with a smiling mask to hide
what it actually does. Released as Halloween approaches, the Whitfield draft masquerades as
“instructions” to EPA for writing standards for carbon pollution from coal power plants. But under the
mask, the bill repeals current Clean Air Act authority to set standards for America’s biggest carbon
polluters and puts EPA in handcuffs and leg-irons, handing the keys to Big Coal and the Tea Party
ideologues in the House. The bill should be titled the “Clean Air Never Act.”

Here is a nutshell summary of the bill:

OO it repeals all current and pending EPA proposals for power plant carbon pollution standards.

OO It bars anything but do-nothing standards for new coal plants, creating an impossible test
before EPA could go further.

OOOC it repeals EPA’s authority to issue carbon poliution guidelines for existing dirty power plants
and requires a new Act of Congress before any national regulation of existing plant carbon poliution would
be allowed.

Under the Mask—the gory details:
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The bill would repeal all current proposed and pending standards issued by EPA to limit carbon poliution
from coal and gas power plants and bar EPA from issuing any future rules until certain tests are passed.
But the authors borrow a trick as old as ancient myth by setting up an impossible task before EPA would
be allowed to act.

EPA has proposed a carbon pollution standard for new coal plants based on technology (carbon capture
and storage or CCS8) that is amply demonstrated at large industrial sources but is not now being used at
power plants. The reason CCS isn't used on power plants is simple: while CCS works and would cut
carbon pollution by large amounts, it isn’t free and there is no federal requirement to cut carbon pollution
at alit So, except for a handful of projects that are being encouraged with some federal financial support,
no operating or planned coal plant is using CCS on anything other than small slipstreams.

EPA is trying to fix this unacceptable state of affairs by setting a standard that would require new coal
plants to meet a limit that demonstrated CCS technology can easily achieve. The authors of the Whitfield
draft bill don’t like this and have come up with the impossible-test gambit to bar EPA from acting. They
apparently think that the public is too dumb to see the trick and will support their efforts.

The Whitfield draft’s trick is to bar EPA from setting a carbon pollution limit for new coal plants any better
than the current poliuting levels from existing coal plants — in other words, a do-nothing standard that
would allow new coal plants to continue to refuse to use available CCS technology or do anything else to
cut their carbon pollution. To make sure that EPA cannot set a standard based on what CCS can do, the
authors require that any limit that actually requires a reduction in pollution must be achieved for 12
continuous months of operation at six different U.S. only coal plants. And no plants receiving any CCS
government funding or financial assistance may be considered.

This is a Catch-22 at which the late Joseph Heller would smile. Since there are no federal requirements
to cut carbon pollution, the authors know that no coal plant will be built with CCS unless there is some
government support or unless there is a requirement to cut their carbon pollution. The bill makes the
second condition impossible and disqualifies any plant that receives government assistance, neatly
locking EPA in chains and handing the keys to the very industry that is determined to block EPA action.

Keeping existing fossil plants dirty:

The authors know that if EPA issues any carbon pollution standard for new plants, even a do-nothing one,
that would set in motion standards for existing plants. To prevent this too from happening, the bill repeals
EPA’s authority to make such standards effective and specifies that no regulation of existing plant carbon
pollution can take effect until Congress enacts a new law making them effective. Thus, no matter how
many lives may be saved by an existing source standard and no matter how reasonable any compliance
costs may be, the bill would empower one group of coal protectors in one house of Congress to block the
benefits such a cleanup would provide to the American people.

Unfortunately, this bill is not just a Halloween prank. It would do real and lasting harm to our children and
the rest of us if it became law. We are counting on responsible members of Congress to stand up to this
dangerous nonsense and just say no.

Best,
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John Walke

*Note new cell phone number.

Clean Air Director

Natural Resources Defense Council
1152 15th Street, NW

Suite 300

Washington, DC 20005

(202) 289-2406 (W)

(202) 489-4400 (M)

Read my blog on clean air policy and law at http://switchboard.nrdc.org/blogs/iwalke/ and
follow me on Twitter at jwalkenrdc.

-------------------------------- To unsubscribe from the CONS-ELP-
CLEAN-AIR-FORUM list, send any message to: CONS-ELP-CLEAN-AIR-FORUM-
signoff-request@LISTS . SIERRACLUB.ORG Check out our Listserv Lists support site
for more information: http://www sierraclub.org/lists/fag.asp To view the Sierra Club List
Terms & Conditions, see: hitp://www sierraclub.org/lists/terms.asp

*hkhkhkhkhhkhhhhhbhrdhr b hrhh ATTACHMENT NOT DELIVERED B R R R

This Email message contained an attachment named

imagel00l.jpg
which may be a computer program. This attached computer program could
contain a computer virus which could cause harm to EPA's computers,
network, and data. The attachment has been deleted.

03/13/2015 ED_000197-2-00060553-00003



EPA-HQ-2015-003711 Interim 1

This was done to limit the distribution of computer viruses introduced
into the EPA network. EPA is deleting all computer program attachments
sent from the Internet into the agency via Email.

If the message sender is known and the attachment was legitimate, you
should contact the sender and request that they rename the file name
extension and resend the Email with the renamed attachment. After
receiving the revised Email, containing the renamed attachment, you can
rename the file extension to its correct name.

For further information, please contact the EPA Call Center at
(866) 411-4EPA (4372). The TDD number is (866) 489-4900.

*hkhkhkhkhhkhhhhhbhrdhr b hrhh ATTACHMENT NOT DELIVERED *hkhkhkhkhhkhhhhhbhrdhr b hrhh
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To: Megan Ceronsky[mceronsky@edf.org]

From: Megan Ceronsky

Sent: Mon 10/7/2013 5:41:37 AM

Subject: The Legal Foundation for Strong, Flexible, & Cost-Effective Carbon Poliution Standards for
Existing Power Plants

Section 111(d) of the Clean Air Act, The Legal Foundation for Strong, Flexible, & Cost-Effective Carbon
Pollution Standards for Existing Power Plants (October 4, 2013).pdf

http://blogs.edf ore/climate411/2013/10/04/new-paper-outlines-the-legal-foundations-for-strong-
carbon-pollution-standards-for-power-plants/

New paper outlines the legal foundations
for strong Carbon Pollution Standards
for power plants

By Megan Ceronsky | Bio | Published: October 4, 2013

On June 25" at Georgetown University, President Barack Obama issued a stirring call to action on climate change,
saying:

“As a president, as a father and as an American, | am here to say we need to act.
| refuse to condemn your generation and future generations to a planet that’s
beyond fixing.”

In that speech, President Obama announced his Climate Action Plan — a suite of actions that his Administration will
take to curb dangerous emissions of heat-trapping poliutants.

In that Climate Action Plan, the President directed the Environmental Protection Agency (EPA) to develop Carbon
Poliution Standards for new and existing power plants.

Power plants are the largest source of greenhouse gases in America, and there are currently no federal limits on the
amount of climate-destabilizing poliutants that these plants can put into the air.

Unfortunately, but not surprisingly, the attacks on the Carbon Pollution Standards had begun months earlier.

Those attacks included the usual sensational, defeatist, and wholly-unsupported claims designed to delay, deny, and
obstruct progress.

Quieter but no less sensational are the attacks launched by the lawyers of obstructionist fossil fuel interests. Hunton
& Williams, on behalf of the opaque Utility Air Regulatory Group, is leading the pack.

The legal attacks on the standards for existing power plants effectively boil down to this:
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1. EPA does not have the authority under the Clean Air Act to establish any actual limits on carbon pollution.

2. If EPA does have that authority, there are no demonstrated measures to reduce carbon poliution from power
plants, so any required emission reductions must at most be "minimal."

We disagree.

In this white paper, we lay out the legal foundation for EPA’s authority to work with the states to ensure
implementation of strong and cost-effective Carbon Pollution Standards for existing power plants.

These standards can support our nation’s transition to a cleaner, safer, smarter power infrastructure and deliver the
reductions in carbon pollution we so urgently need.

In the President’'s words:

“Our progress here will be measured differently, in crises averted, in a planet
preserved. But can we imagine a more worthy goal? For while we may not live to
see the full realization of our ambition, we will have the satisfaction of knowing
that the world we leave to our children will be better off for what we did.”

America is united by these hopes and dreams for a better world. Thanks to the ingenuity of our engineers and
inventors, and the skill of our workers, the solutions are at hand to build a cleaner power sector and o use energy
more efficiently.

The Clean Air Act provides a framework under which EPA and the states can work together to deploy these solutions.
We need only work together — in red states, blue states and purple states alike — to meet this challenge.

Megan Ceronsky

Attorney

Environmental Defense Fund
(303) 447-7224 (P)

(303) 440-8052 (F)

1875 Connecticut Avenue NW
Suite 600

Washington, D.C. 20009

03/13/2015 ED_000197-2-00061291-00002



EPA-HQ-2015-003711 Interim 1

This e-mail and any attachments may contain confidential and privileged information. If you are not the intended recipient, please notify the
sender immediately by return e-mail, delete this e-mail and destroy any copies. Any dissemination or use of this information by a person other
than the intended recipient is unauthorized and may be illegal.
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I Introduction

The Intergovernmental Panel on Climate Change’s recent report, “Climate Change 2013: The
Physical Science Basis,” includes several grim findings:
' Warming of the climate system is unequivocal, and since the 1950s, many of the

observed changes are unprecedented over decades to millennia. The atmosphere and
ocean have warmed, the amounts of snow and ice have diminished, sea level has risen,
and the concentrations of greenhouse gases have increased.

= Itis extremely likely that human influence has been the dominant cause of the observed
warming since the mid-20th century.”

1 Continued emissions of greenhouse gases will cause further warming and changes in all
components of the climate system. Limiting climate change will require substantial and
sustained reductions of greenhouse gas emissions.’

Climate impacts are already affecting American communities—and the impacts are projected to
intensify. The U.S. Global Change Research Program has determined that if greenhouse gas
emissions are not reduced it is likely that American communities will experience:
T increased severity of dangerous smog in cities;*
T intensified precipitation events, hurricanes, and storm surges; >
T reduced precipitation and runoff in the arid West;°
T reduced crop yields and livestock productivity;’
T increases in fires, insect pests, and the prevalence of diseases transmitted by food, water,
and insects;® and
O increased risk of illness and death due to extreme heat.”

Extreme weather imposes a high cost on our communities, our livelihoods, and our lives. The
National Climatic Data Center reports that the United States experienced twelve climate disasters
each causing more than a billion dollars of damage in 2012, including a yearlong drought and
widespread crop failure in 22 states, western wildfires that burned over 9.2 million acres, and

Intergovernmental Panel on Climate Change Working Group I, Summary for Policymakers, at 3 (2013),
available at hitp://www.climatechange2013.org/images/uploads/WGIARS-
SPM_ Approved27Sep2013 pdf.

> Id at12.
 Id at 14.

U.S. Global Change Research Program, Global Climate Change Impacts in the United States, at 9293
(2009), available at http://downloads.globalchange.gov/usimpacts/pdfs/climate-impacts-report.pdf.

> Id. at 34-36.

S Id. at 45.

7 Id. at 74-75, 78.
* Id at 82-83.

® Id. at 90-91.
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Hurricane Sandy, which devastated major population centers in the Northeast.'® These are
precisely the type of impacts projected to affect American communities with increasing
frequency and severity as climate-destabilizing emissions continue to accumulate in the
atmosphere.

Power plants are far and away the largest source of greenhouse gas emissions in the United

States. In 2011, fossil fuel fired power plants emitted more than 2 billion metric tons of COze,

equivalent to 41% of U.S. carbon pollution and nearly one-third of total U.S. greenhouse gas
. 11

emissions.

Section 111 of the Clean Air Act provides for the establishment of nationwide emission
standards for major stationary sources of dangerous air pollution—including, since 1971, power
plants. In response to the Supreme Court’s decision in Massachusetts v. EPA™ that the Clean
Air Act’s protections encompass greenhouse gas emissions and to EPA’s science-based
determination that these climate-destabilizing emissions endanger public health and welfare, *
EPA is now developing § 111 Carbon Pollution Standards for power plants.

EPA i1s developing separate carbon pollution-reduction frameworks for new and existing power
plants under Clean Air Act § 111(b) and (d) respectively. Emission standards for existing
pollution sources are developed and implemented through a dynamic federal-state collaboration,
the legal underpinnings of which are described here. Through this collaboration, EPA and the
states can put in place strong standards that will drive cost-effective reductions in carbon
pollution and support our nation’s transition to a cleaner, safer, smarter power infrastructure.

II. Background

Section 111(b) directs EPA to identify (“list”) categories of stationary sources that significantly
contribute to dangerous air pollution, and to establish emission standards for air pollutants
emitted by new sources in the listed categories.'* Power plants were listed in 1971." Section
111(d) directs the development of emission standards for pollutants emitted by existing sources

' National Climatic Data Center, Billion-Dollar U.S. Weather/Climate Disasters (2013), available at
www.ncdc.noaa.gov/billions/events.pdf.

"' EPA, Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2011, at ES-5, ES-7 (Apr. 2013),
available at hitp://www.epa.gov/climatechange/Dowloads/ghgemissions/US-GHG-Inventory-2013-
Main-Text.pdf. Of the heat-trapping poliutants emitted by sources in the United States, carbon dioxide
is by far the most prevalent. Transportation emissions are the only greenhouse gas emission source
that approaches the scale of power plants.

12549 U.S. 497 (2007).

Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the
Clean Air Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009).

42 U.S.C. § 7411(b)(1).

Air Pollution Prevention and Control: List of Categories of Stationary Sources, 36 Fed. Reg. 5931
(Mar. 31, 1971) (listing “Fossil fuel-fired steam generators of more than 250 million B.t.u. per hour
heat input”).

03/13/2015 ED_000197-2-00061292-00004
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in the listed categories. Emission standards are not established under § 111(d) if a source
category’s emissions of a specific pollutant are regulated under the provisions of the Clean Air
Act addressing hazardous or criteria air pollutants.'® Emission standards developed under §
111(d) must apply to “any existing source.”"”

The Clean Air Act provides that an emission standard (for new or existing sources) must reflect
the emission reductions achievable through application of the “best system of emission
reduction” that EPA finds has been adequately demonstrated, taking into account costs and any
non-air quality health and environmental impacts and energy requirements.'® For existing
sources, once EPA guidance is issued identifying the best system of emission reduction and the
emission reductions achievable under that system, the standards are implemented through state
plans submitted to EPA for approval.'” These plans must provide for the enforcement of the
emission standards. >’

III.  Understanding § 111(d)’s Dynamic Federal-State Collaboration

Section 111(d) provides for federal-state collaboration in securing emission reductions from
existing sources, with state flexibility to identify the optimal systems of emission reduction for
their state while achieving the necessary environmental performance. EPA’s longstanding §
111(d) implementing regulations®' provide for EPA to issue “emission guidelines” in which the

© 42 US.C. § 7411(d). Congress enacted § 111 in the 1970 Clean Air Amendments. Emissions of
criteria pollutants from all sources are addressed through the detailed State Implementation Plan
process set forth in § 110, id. § 7410, and hazardous air pollutants are the subject of a detailed
framework of protections set outin § 112, id. § 7412. In its 1975 implementing regulations and for
the subsequent 15 years EPA treated § 111(d) as a means of ‘filling the gap,” and addressingpollutants
that were not otherwise covered by § 110 or 112. See40 Fed. Reg. 53,340, 53,340 (Nov. 17, 1975).
In 1990, the House and Senate passed conflicting amendments to § 111(d), both of which were
included in the Clean Air Act Amendments of 1990. In a 2005 rulemaking, after conducting a
thorough analysis of the language and legislative history of the two versions, EPA described one way
to reconcile them in a manner that comported with the overall thrust of the Clean Air Act Amendments
of 1990. EPA concluded that it has authority under § 111(d) to regulate any air pollutant not listed
under § 112(b) (i.e., any non-hazardous air pollutant), even if the source category to be regulated under
§ 111 is also being regulated under § 112. See 70 Fed. Reg. 15,994, 60,030-32 (Mar. 29, 2005). Thus,
the only poliutants EPA may nof regulate under § 111(d) are hazardous air pollutants emitted from a
source category that is actually being regulated under § 112.

" 42US.C. § 7411(d).
' 1d § 7411(2)(1).

¥ Id § 7411(d)(1)(A).
2 Id § 7411(d)(1)(B).

*! 40 C.F.R pt. 60, subpt. B. EPA’s regulations for the general implementation of § 111(d) have not been
challenged since they were promulgated in 1975, See 40 Fed. Reg. 53,340 (Nov. 17, 1975); see also
Clean Air Mercury Rule, 70 Fed. Reg. 28,606 (May 18, 2005), vacated on other grounds by New
Jerseyv. EPA, 517 F.3d 574 (D.C. Cir. 2008). Any challenge would now be time-barred. 42 U.S.C. §

3
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Agency fulfills its § 111 duty to identify the “best system of emission reduction” for a specific
pollutant and listed source category.*> EPA then identifies the emission reductions achievable
using that system. States are given the flexibility to deploy different systems of emission
reduction than the “best” system identified by EPA, so long as they achieve equivalent or better
emission reductions.” The achievement of equivalent emission reductions enables state plans to
be deemed “satisfactory” in the statutorily required review.>* The statute provides that when
states do not submit a satisfactory plan, EPA must develop and implement emission standards for
the sources in that state.”

A. The statute gives EPA ample authority to oversee state compliance with §
111(d).

Although some industry attorneys have posited that the states have the sole authority to
determine the stringency of emission standards under § 111(d), this disregards the plain language
of § 111. Section 111(a)(1) elucidates that it is EPA—not the states—that identifies the best
system of emission reduction considering the statutory factors:

The term “standard of performance” means a standard for emissions of air
pollutants which reflects the degree of emission limitation achievable through the
application of the best system of emission reduction which (taking into account
the cost of achieving such reduction and any nonair quality health and
environmental impact and energy requirements) the Administrator determines has
been adequately demonstrated.*

That definition specifically refers to “the Administrator”’ as the entity that “determines” what
constitutes the best system of emission reduction based on the statutory factors such as optimal
environmental performance (“best”) and cost. It is the Administrator who “tak[es] into account
the cost of achieving such reduction and any nonair quality health and environmental impact and
energy rezc%uirements.” Significantly, that definition is explicitly made applicable to the entirety
of § 111.

7607(b); see also Am. Rd. & Transp. Builders Ass’n v. EPA, 705 F.3d 453, 45758 (D.C. Cir. 2013);
Am. Rd. & Transp. Builders Ass’n v. EPA, 588 F.3d 1109, 1113 (D.C. Cir. 2009).

** 40 C.F.R. § 60.22(b)(5)(guidelines will “reflect[] the application of the best system of emission
reduction (considering the cost of such reduction) that has been adequately demonstrated for
designated facilities, and the time within which compliance with emission standards of equivalent
stringency can be achieved”).

3 See 40 C.FR. § 60.24.

* I1d;42US.C. § 7411(a); id. § 7411(d)(2).
» Id § 7411(d)(2).

% Id. § 7411(a)(1) (emphasis added).

7 Id § 7602(a) (defining “Administrator” to be “the Administratorof the Environmental Protection
Agency”).

** See id. § 7411(a) (“For purposes of this section . . .”).
4
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Under § 111(d)(1)(A), state plans must impose “standards of performance” on existing sources>’
according to the criteria provided in the “standard of performance” definition quoted above.
Section 111(d)(2) directs states to submit “satisfactory” plans, implementing such standards of
performance, to EPA for review and approval.”’ EPA’s regulations and emission guidelines
have long interpreted the Agency’s § 111(d) responsibility to determine whether state plans are
“satisfactory” as governed by whether the plans implement emission standards that reflect the
emission reductions achievable under the best system of emission reduction identified by the
Administrator.>

EPA’s review of state plans is guided by the statutory parameters defining a “standard of
performance”™—do state plans establish emission standards that achieve emission reductions
equivalent to or better than those achievable using the best system of emission reduction? This
manifest interpretation of the statute flows inexorably from its plain language and structure, and
EPA’s interpretation of its substantive role under § 111(d) carries the weight of nearly four
decades of Agency statutory interpretation and practice under the 1975 § 111(d) implementing
regulations.® It is implausible that Congress provided statutory criteria that state plans must
meet and further provided for EPA review state plans, but did not intend for the statutory criteria
to direct the review. Indeed, for EPA to approve state plans without regard to whether those
plans satisfy the statutory criteria for standards of performance would be arbitrary.

Yet the language of § 111 requires substantive review of state plans by EPA even more directly.
A “standard of performance” is defined as “a standard for emissions of air pollutants which
reflects the degree of emission limitation achievable through the application of the best system of
emission reduction” identified by the Administrator. An emission standard that fails on its face
to secure the degree of emission reductions achievable under the best system of emission
reduction is outside the statutory definition of standards of performance and does not meet the
requirement that the “State establish[] standards of performance” for existing sources. State
plans that fail to include a standard of performance cannot be approved as “satisfactory” by EPA
under any reading of § 111.

¥ Id § 7411(d)(D(A).

% Id. § 7411(a) (all definitions, including “standard of performance,” apply “[f]or purposes of this
section” (emphasis added)).

I1d. § 7411(d)(2) (discussing results if “the State fails to submit a satisfactory plan” (emphasis added)).

32 See State Plans for the Control of Existing Facilities, 39 Fed. Reg. 36,102 (Oct. 7. 1974); seealso State
Plans for the Control of Certain Pollutants from Existing Facilities, 40 Fed. Reg. 53,340, 53,34244
(Nov. 17, 1975) (rejecting commenters’ argument that EPA does not have authority to require states to
establish emissions standards that are at least as stringent as EPA’s emission guidelines); id. at 53,346
(defining “emission guideline” as “a guideline . . . which reflects the degree of emission reduction
achievable through the application of the best system of emission reduction which (taking into account
the cost of such reduction) the Administrator has determined has been adequately demonstrated for
designated facilities.”).

31

* Id. EPA has issued § 111(d) emission guidelines for a number of source categories. See 42 Fed. Reg.

12,022 (Mar. 1, 1977) (phosphate fertilizer plants); 42 Fed. Reg. 55,796 (Oct. 18, 1977) (sulfuric acid
plants); 44 Fed. Reg. 29,828 (May 22, 1979) (kraft pulp mills); 45 Fed. Reg. 26,294 (Apr. 17, 1980)
(primary aluminum plants); 61 Fed. Reg. 9,905 (Mar. 12, 1996) (municipal solid waste landfills).

5
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In addition to being inconsistent with the language of § 111, exclusive state authority over the
substance of existing source standards would be contrary to the purpose of the 1970 Clean Air
Act—*to provide for a more effective program to improve the quality of the Nation’s air”**—
because air quality could worsen if state plans were not subject to any enforceable substantive
standards. Evidence of the central role for protective federal standard setting is found throughout
the Clean Air Act, including in § 116, which prohibits the states from adopting or enforcing
emission standards less stringent than those set by EPA.>

Preserving that basic role for EPA in protecting the nation’s air quality was a central theme of
the regulations EPA adopted in 1975 to implement § 111(d). As EPA noted in the rulemaking:

[IJt would make no sense to interpret section 111(d) as requiring the
Administrator to base approval or disapproval of State plans solely on procedural
criteria. Under that interpretation, States could set extremely lenient standards
even standards permitting greatly increased emissions—so long as EPA’s
procedural requirements were met. Given that the pollutants in question are (or
may be) harmful to public health and welfare, and that section 111(d) is the only
provision of the Act requiring their control, it is difficult to believe that Congress
meant to leave such a gaping loophole in a statutory scheme otherwise designed
to force meaningful action.®

In sum, both the language of § 111 and the overall purpose of the 1970 Clean Air Act
amendments require a strong substantive role for EPA in ensuring that standards for existing
sources meet the statutory requirements.

B. EPA’s responsibility includes promulgation of binding emission guidelines
for the states.

Similarly, some stakeholders have questioned EPA’s authority to establish binding emission
guidelines that identify the “best system of emission reduction” and the resulting emissions
reductions that each state plan must achieve. That argument fails in light of the structure of §
111(d) and in light of congressional intent. It is also contrary to EPA’s reasonable interpretation
of its statutory responsibility, laid out in the long-established regulations implementing § 111.

EPA’s interpretation of § 111(d) as authorizing it to adopt emission guidelines makes eminent
sense in light of the statute’s overall structure. As EPA ultimately must approve state plans for
existing sources under § 111(d), the states benefit from EPA giving them initial guidance on
what the Agency will be expecting to see in their state plans. That guidance, in the form of
emission guidelines, helps the states avoid wasting valuable time and resources as they develop
their standards. The guidelines do so by providing states with the parameters a state plan must fit
within in order to be found “satisfactory” by the Administrator.

** Clean Air Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1676, 1676 (1970).
42 US.C. § 7416.
*% 40 Fed. Reg. at 53,343.

03/13/2015 ED_000197-2-00061292-00008



EPA-HQ-2015-003711 Interim 1

Moreover, while Congress did not detail the process by which EPA would evaluate and approve
state plans, there 1s considerable evidence that Congress subsequently recognized and approved
the guidelines process that EPA established in its 1975 regulations. In 1977, for example, when
Congress modified the definition of “standard of performance,” the House committee explained
that under § 111(d) “[t]he Administrator would establish guidelines as to what the best system
for each . . . category of existing sources is.””’ Then, in 1990, in § 129 of the Clean Air Act,
Congress directed EPA to adopt standards for solid waste combustion that would mirror the §
111 process, expressly referring to the “guidelines (under section 7411(d) of this title .. .).”"*
Thus, Congress has both recognized and legislated in reliance upon EPA’s guidelines process
under § 111(d).

Congress is not alone in affirming the place of emissions guidelines in the § 111(d) structure.
The Supreme Court recently noted that states issue § 111(d) standards “in compliance with
[EPA] guidelines and subject to federal oversight.””’

In the 1975 rulemaking to implement § 111(d), EPA received a number of comments questioning
the Agency’s authority to set those substantive guidelines.* In response, EPA demonstrated its
authority to do so with a detailed analysis of the language, purpose, and legislative history of §
111(d).*" EPA’s authority to issue emission guidelines has long been settled. **

C. States can deploy locally designed solutions to meet EPA’s emission
guidelines.

Although EPA adopts emission guidelines identifying the best system of emission reduction, §
111(d) (and EPA’s implementing regulations) provide for state tailoring and flexibility in
meeting those guidelines. The statute does not require states (or sources) to use the exact system
of emission reduction identified by EPA. Instead, states simply must achieve the level of
emission reductions that would be achieved under that best system, and can deploy the system or
systems of emission reduction most appropriate for the emission sources in their state.*’

With this state flexibility, § 111 is very similar to the process implemented under § 110, under
which states put in place plans to achieve National Ambient Air Quality Standards for criteria
pollutants. The safe level of ambient pollution is an expert, science-based determination made
by EPA, but states have considerable discretion in determining how to reduce emissions to that
level. EPA then reviews each state plan to ensure that “it meets all the applicable requirements”

7 H.R. Rep. No. 95294, at 195 (1977) (emphasis added).

¥ 42 US.C. § 7429(a)(1)(A) (emphasis added).

* Am. Elec. Power Co. v. Connecticut, 131 S. Ct. 2527, 2537-38 (2011).

** 40 Fed. Reg. at 53,342.

1 Id at 53,342-44.

* See 42 U.S.C. § 7607(b) (60-day review period for Clean Air Act rulemakings).

See id. § 7411(a) (a “standard of performance” must “reflect|]” the emission reductions achievable
through use of the best system, but need not actually use the best system).
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of § 110.* This parallel structure for §§ 110 and 111—in which EPA uses its expertise to
identify the emission reductions that must be achieved, states use their discretion to develop
plans to achieve the emission reductions, and EPA reviews plans to ensure they are meeting the
relevant statutory criteria—is reinforced by the statute explicitly, which provides that § 111(d)
state plans be developed through “a procedure similar to that provided by” § 110.*

In sum, § 111(d) establishes a collaborative federal-state process for regulating existing sources
in which EPA establishes quantitative emission guidelines and the states deploy locally tailored
and potentially innovative solutions to achieve the required emission reductions.

IV. A System of Emission Reduction That Achieves the Rigorous Cuts in Carbon
Pollution Demanded by Science and Does so Cost-Effectively is Eminently
Consistent with the § 111 Criteria and Is Plainly Authorized by § 111

As EPA evaluates systems of emission reduction for existing power plants, it is instructive to
look at what is taking place on the ground. Across the country, states and power companies are
reducing emissions from fossil fuel fired power plants by making those plants more efficient,
increasing the use of lower-carbon generation capacity and zero-emitting energy, and investing
in demand-side energy efficiency. At their core, these approaches all have the same result—
reducing emissions from existing high-emitting fossil fuel fired power plants and improving the
emission performance of the power plant source category. The broad employment of this system
across the country indicates that it is demonstrated in practice—and indeed, these approaches
have been in use for decades.*

When seen through the lens of § 111, the system described above is fundamentally an emissions
averaging system, achieving broadly based reductions from the power plant source category.
Improving efficiency at plants, deploying zero-emitting energy on the grid, investing in demand-
side energy efficiency to reduce demand, and shifting utilization towards lower-emitting
generation all reduce emissions from fossil fuel fired units as a group. This system of emission
reduction is conceptually more expansive than the typical pollution-control technology installed

* Id. § 7410(k)(3). Section 110 requires, inter alia, state plans to provide for “implementation,
maintenance, and enforcement of” National Ambient Air Quality Standards, id. § 7410(a)(1), the use
of emissions monitoring equipment as prescribed by EPA, id. § 7410(a)(2)(F), and any air quality
modeling requirements prescribed by EPA | id. § 7410(a)(2)(K).

B Id § 7411(d)(1).

* See, e.g., World Resources Institute, Power Sector Opportunities for Reducing Carbon Dioxide
Emissions: Michigan (Sept. 2013), available at http://www.wri.org/publication/powessector-
opportunities-for-reducing-carbon-dioxide-emissions-michigan; World Resources Institute, Power
Sector Opportunities for Reducing Carbon Dioxide Emissions: North Carolina (Sept. 2013), available
at http://www.wri.org/publication/power-sector-opportunities-for-reducing-carbon-dioxide-emissions-
north-carolina; World Resources Institute, Power Sector Opportunities for Reducing Carbon Dioxide
Emissions: Ohio (Aug. 2013), available at http://www.wri.org/publication/power-sector-opportunities-
for-reducing-carbon-dioxide-emissions-ohio. See generally World Resources Institute, GHG
Mitigation in the United States: An Overview of the Current Policy Landscape, at 10-12 (2012),
available at hitp://www .wri.org/publication/ghg-mitigation-us-policy-landscape; Database of State
Incentives for Renewables & Efficiency, http://www.dsireusa.org/ (last visited Sept. 30, 2013).
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at a plant but satisfies the statutory language and purpose of § 111(d) and is a reasonable
interpretation of that provision. This system would employ emissions averaging across the
regulated sources in order to recognize the pollution reductions achieved by changes in
utilization at plants and among plants.

By incorporating an averaging framework, this system could create flexibility to identify the
most cost effective emission reductions across the regulated sources. If sources are allowed to
average emission reductions, the system will give sources flexibility to reduce emissions onsite
or secure emission reductions from other sources that can achieve reductions beyond those
necessary for their own compliance at lower cost. Each source would be required to comply
with the emission standard established but could meet its compliance obligation by securing
emission reductions at other units in the source category. By recognizing the emission
reductions achieved by the deployment of low-carbon generation, shifts in utilization toward
lower- or non-emitting generation, and improvements in demand-side energy efficiency, the
system would create flexibility for states and regulated sources and enhance the cost-
effectiveness and environmental co-benefits of the emission standards.

As discussed below, the language of § 111 is broad enough to encompass such an emission
reduction system. Moreover, under § 111(d), where the goal is maximizing the reduction of
carbon pollution from existing power plants considering cost and wider environmental and
energy impacts, this emission reduction system facilitates optimization of the statutory factors.

A. Section 111 gives EPA wide discretion to establish a system of emission
reduction that achieves rigorous reductions in carbon pollution through
locally tailored solutions.

The language and structure of § 111 give EPA expansive authority to determine which system of
emission reduction best serves the statutory goals. The marked breadth of the language indicates
Congress’ intention to provide EPA with ample flexibility in conceiving systems of emission
reduction. Neither the term “best system of emission reduction” nor its components are given
technical definitions in the Act. In common usage, a “system” is defined as “a complex unity
formed of many often diverse parts subject to a common plan or serving a common purpose.” "’
Clearly the ordinary meaning of the term “system” does not limit EPA to choosing end-of-pipe
control technologies or other mechanical interventions at the plant. Rather, EPA may choose any
“complex unity . . . serving a common purpose” that meets the other statutory requirements. A
system of emission reduction that reflects the unified nature of the electric grid and achieves
cost-effective emission reductions from the source category by treating all fossil fuel fired power
plants as an interconnected group, averaging emissions across plants and recognizing changes in
plant use that reduce emissions, fits securely within this framework.

The history of § 111 demonstrates that Congress deliberately rejected terms that were more
restrictive than “best system of emission reduction,” and that it was especially important to
Congress for EPA to have flexibility in identifying solutions to reduce emissions from existing
sources. The original 1970 language provided a unitary definition of “standard of performance”

*7 Webster’s Third New International Dictionary 2322 (1967).
9
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for both new and existing sources that is rather similar to the current definition: “a standard for
emissions of air pollutants which reflects the degree of emission limitation achievable through
the application of the best system of emission reduction which (taking into account the cost of
achieving such reduction) the Administrator determines has been adequately demonstrated.”*®
Changes to the definition made in the 1977 Amendments to the Clean Air Act required § 111
standards for new sources to reflect “the best technological system of continuous emission
reduction.”® In contrast, the § 111 standards for existing sources were to reflect the “best
system of continuous emission reduction,””” which, as clarified by the Conference Report, need
not be a technological system.”’ In 1990, Congress removed the requirements that standards for
new sources be based on “technological” systems and that standards for both new and existing
sources achieve “continuous” reductions, restoring use of broad “system” language for both new
and existing source standards.’® It is noteworthy that even during the period of time when
Congress determined a more specific definition of “standard of performance” was advisable for
new sources, it did not take this approach for existing sources. The current text of the Clean Air
Act reflects both Congress’ more recent decision to allow EPA to select a non-technological
system of emission reduction when promulgating standards for new sources under § 111 as well
as Congress’ longstanding policy of allowing that approach for existing sources.

Courts have recognized that the identification of the best system of emission reduction is an
expansive, flexible endeavor, in the service of securing the maximum emission reductions,
finding that EPA may weigh “cost, energy, and environmental impacts in the broadest sense at
the national and regional levels and over time as opposed to simply at the plant level in the
immediate present.”> Further, courts have noted that EPA’s choice of the best system of
emission reduction should encourage the development of systems that achieve greater emission
reductions at lower costs and deliver energy and nonair health and environmental benefits.>*

In short, § 111 gives EPA wide discretion to identify an emission reduction system that relies on
solutions such as averaging to maximize environmental performance and enhance cost-
effectiveness.

B. The language of § 111 is sufficiently broad to authorize the selection of an
averaging system as the best system of emission reduction.

* Clean Air Amendments of 1970, Pub. L. No. 91-604, § 4(a), 84 Stat. 1676, 1683 (1970). The original
definition lacks the language directing EPA to consider “any nonair quality health and environmental
impact and energy requirements.” 42 U.S.C. § 7411(a)(1).

* Clean Air Act Amendments of 1977, Pub. L. No. 95-95, § 109(c)(1)(A), 91 Stat. 685, 699-700 (1977)
(emphases added).

50[d

*! The conference committee explained that the amendments “make[] clear that standards adopted for

existing sources under section 111(d) of the act are to be based on available meansof emission control
(not necessarily technological).” H.R. Rep. No. 95-564, at 129 (1977) (Conf. Rep.) (emphasis added).

°* Clean Air Act Amendments, Pub. L. No. 101-549, § 403(a), 104 Stat. 2399, 2631 (1990).
>3 Sierra Club v. Costle, 657 F.2d 298, 321, 330 (D.C. Cir. 1981).
* Id. at 346-47.
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Although the term “best system of emission reduction” is broad, it is not unbounded. Section
111 requires the “best” system to be the system adequately demonstrated to achieve the
maximum emission reductions from the regulated sources, considering cost and impacts on non-
air quality health or environmental impacts and energy requirements. The system must also
provide the foundation for state standards of performance to apply a “standard for emissions” to
“any existing source” in the listed category. EPA must seek out the system that best serves these
clearly enunciated goals of § 111.

There are many available options for reducing carbon dioxide emissions from existing power
plants through modifications or upgrades at these plants. In order to satisfy the statutory criteria
described above, such an analysis of “onsite” measures would by necessity be expansive in
scope—including not only significant improvements to the efficiency or “heat rate” of the plant,
but also other emission reduction measures such as co-firing or re-powering with lower-carbon
fuels;” utilizing renewable energy sources to provide supplemental steam heating; > using
available waste heat to remove moisture from coal or switching to higher-rank coal;’’ and
implementing combined heat and power (CHP) systems at plants near industrial facilities or
district heating systems,® among other solutions. For example, engineering firms have
estimated that with modest modifications, coal-fired power plants can derive as much as 50% of
their heat input from natural gas.” Co-firing at this level could yield emission reductions of
20%, and could be combined with heat rate and other improvements to achieve even deeper
reductions at a specific plant.

In some circumstances, however, averaging systems may distinctively further the statutory
factors.®’ Flexible averaging programs implemented under the Clean Air Act and by states and

> See F.J. Binkiewicz, Jr. et al., Natural Gas Conversions of Existing Coal-Fired Boilers (Babcock &

Wilcox White Paper MS-14, 2010), available at http://www babcock.com/library/pdf/ms-14.pdf; Brian
Reinhart et al., A4 Case Study on Coal to Natural Gas Fuel Switch (Black & Veatch, 2012), available at
http://bv.com/Home/news/thought-leadership/energy-issues/paper-of-the-year-a-case-study-on-coal-to-
natural-gas-fuel-switch..

> See Craig Turchi et al., Solar-Augment Potential of U.S. Fossil-Fired Power Plants (National

Renewable Energy Laboratory, 2011), available at http://www.nrel.gov/docs/fy110sti/50597.pdf.
Several projects are currently under way to augment existing coal-fired power plants in Australia and
the United States with concentrated solar thermal power systems. See Hybrid Renewable Energy
Systems Case Studies, Clean Energy Action Project,
http://'www.cleanenergyactionproject.com/CleanEnergyActionProject/Hybrid Renewable Energy Sys
tems Case Studies.html (last visited Oct. 4, 2013).

*7 See EPA, Available and Emerging Technologies for Reducing Greenhouse Gas Emissions From Coal

Fired Electric Generating Units, at 31-33 (Oct. 2010), available at
http://www.epa.gov/nst/ghgdocs/electricgeneration.pdf (describing a commercially-available on-site
drying process that can reduce CO, emissions from a pulverized coal boiler by approximately 4%).

8 See id. at 34-35.

> See Reinhart et al., supra note 55.

% EPA has allowed averaging or trading programs where they provide greater emissions reductions than

source-specific technology standards. See, e.g., Regional Haze Regulations, 64 Fed. Reg. 35,714,
11
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companies have demonstrated that they can significantly lower the cost of cutting pollution
because they facilitate capture of the lowest-cost emission reduction opportunities.®’ In the
context of the forthcoming Carbon Pollution Standards for existing power plants, a flexible
averaging framework that rigorously quantifies the emission reductions achieved via increased
utilization of lower and zero-emitting generation and investments in demand-side energy
efficiency could achieve very substantial carbon pollution reductions cost-effectively while
enabling proactive management of generation capacity and enhancement of grid reliability.
Indeed, a flexible system would facilitate efficient compliance not only with the Carbon
Pollution Standards but also with other applicable air quality and energy regulations, allowing
states and companies to make sensible investments in multi-pollutant emission reductions and
clean, safe, and reliable electricity infrastructure. Such a system would enable states to consider
the “remaining useful life” of sources as the Clean Air Act provides®*and optimize investments
in existing and new generation to secure the necessary emission reductions. A flexible system
that facilitates a variety of emission reduction pathways is also the system already being
deployed by a number of states and companies, mobilizing innovative emission reduction
measures and securing significant reductions in carbon pollution.®’

35,739 (July 1, 1999) (allowing state plans “to adopt alternative measures in lieu of BART where such
measures would achieve even greater reasonable progress toward the national visibility goal”).

' For example, a recent survey of economic research found that the Clean Air Act’s flexible Acid Rain

Program has achieved “a range of 15-90 percent savings, compared to counterfactual policies that
specified the means of regulation in various ways and for various portions of the program’s regulatory
period.” Gabriel Chan, Robert Stavins, Robert Stowe & Richard Sweeney, The SO, Allowance
Trading System and the Clean Air Act Amendments of 1990: Reflections on Twenty Years of Policy
Innovation, at 5 (2012), available at http://belfercenter.ksg.harvard.edu/files/so2-

brief digital4 final.pdf

2 42 US.C. § 7411(d)(D).

% Some have suggested that the general Clean Air Act definition of “standard of performance” in §

302(1) also applies in the context of § 111, and precludes an averaging approach because it requires
“continuous emission reduction.” Id. § 7602(1). It is unlikely that the § 302(1) definition applies given
that Congress provided a specific and different definition of the term “[f]or purposes of” § 111, 42
U.S.C. § 7411(a). See Reynolds v. United States, 132 S. Ct. 975, 981 (2012) (specific statutory
language supersedes general language); Fourco Glass Co. v. Transmirra Prods. Corp., 353 U.S. 222,
228 (1957) (same). However, even if § 302(1) were found to apply, an averaging approach qualifies as
“a requirement of continuous emission reduction” per the § 302(1) definition because covered sources
must collectively achieve the emission limitations, which apply continuously. Even in a flexible
program each source meets its obligations continuously. Under an averaging framework each source
must secure the emission reductions needed, onsite or from other plants, to continuously be in
compliance with the standard.

It is also worth noting that the generally applicable definition of “emission standard” in § 302(k) likely
does inform the otherwise undefined phrase “standard for emissions” within the definition of “standard
of performance” in § 111(a)(1). See 42 U.S.C. § 7416 (referring to an “emission standard or limitation
... under section 74117). A § 302(k) “emission standard” or “emission limitation” is defined as “a
requirement . . . which limits the quantity, rate, or concentration of emissions of air pollutants ona
continuous basis.” Id. § 7602(k) (emphasis added). An averaging approach qualifies as an “emission
standard” or “emission limitation,” because covered sources must meet a limitation that applies

12
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EPA has long interpreted the statute to authorize the Agency to determine when an averaging
framework is an appropriate emission reduction system for a § 111(d) standard. In one of its first
§ 111(d) rulemakings after the Clean Air Act Amendments of 1990, EPA’s 1995 emission
guidelines for existing municipal waste combustors allowed states to establish averaging and
trading programs through which these sources could meet standards for nitrogen oxides (“NO,”)
emissions.

In addition, the Clean Air Act provides that the procedure for establishing standards of
performance for existing sources under § 111(d) is to be “similar” to that of § 110, and § 110
expressly provides that emission limitations and control measures can include “fees, marketable
permits, and auctions of emissions rights.”®® The direct link to § 110 thus further reinforces the
appropriateness of such flexible approaches under § 111(d).

In the context of § 111 and greenhouse gas emissions, a flexible system that enables a wide
variety of available solutions to achieve rigorous and cost-effective carbon pollution reductions
manifestly fulfills the statutory criteria for the “best” system.

C. Both EPA and the states can consider broad systems of emission reduction
under § 111.

Some stakeholders have proposed that there are systems of emission reduction that states may
include in § 111(d) implementation plans that EPA may not consider in identifying the best
system of emission reduction. This hypothesis assumes that when EPA identifies the best system
of emission reduction under § 111(a)(1) it must ignore certain flexible, cost-effective means of
securing emission reductions from fossil fuel power plants, while a state may rely on these very
mechanisms in developing a “plan which . . . provides for the implementation and enforcement
of such standards of performance” under § 111(d)(1). This contention is directly contrary to the
process set forth in § 111, under which EPA must consider cost, impacts on energy, and other
factors in identifying the best system of emission reduction; if there are systems of emission
reduction that can better optimize pollution reductions considering cost, impacts on energy, etc.,
EPA must consider such systems in order to identify the best system.

Section 111 requires EPA to determine the best system of emission reduction for existing
stationary sources. States then implement the system of emission reduction they deem most
appropriate for their sources—which could be more expensive, more stringent, or have different

continuously. Indeed, Congress used the term “emission limitation” in 1990 to describe its Acid Rain
Program. See id. §§ 7651b(a)(1), 7651c(a).

%% 40 C.F.R § 60.33b(d)(2). This provision is still in effect. EPA also designed a trading program for
mercury from power plants under § 111(d), 70 Fed. Reg. 28,606 (May 18, 2005), but the regulation of
mercury under § 111(d) was found to violate the Act’s requirement that hazardous airpoliutants be
regulated under § 112, see New Jersey v. EPA, 517 F.3d 574 (D.C. Cir. 2008), cert. dismissed, 555
U.S. 1162 (2009), and cert. denied, 555 U.S. 1169 (2009).

% 42 US.C. § 7411(d)(D).
¢ Id. § 7410(a)(2)(A).
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energy requirements or non-air impacts on health or the environment—provided that the states’
plans secure the same or better emission reductions as the “best system of emission reduction”
identified in EPA’s emission guidelines. States can also innovate under § 111, and implement
cutting-edge systems of emission reduction of which EPA may not have been aware or which it
may not have deemed “adequately demonstrated.” However, neither the language of § 111 nor
EPA’s implementing guidelines distinguish between the systems of emission reduction that state
plans can implement and the systems of emission reduction that EPA is to review in identifying
the “best system of emission reduction.” The systems of emission reduction to be evaluated by
EPA and the systems that can be implemented by the states share the same legal contours. As
such, for EPA to ignore well-known and adequately demonstrated systems of emission reduction
that achieve greater emission reductions and satisfy the other statutory criteria would be
arbitrary. Indeed, if EPA were to adopt a narrow scope of inquiry, closing its eyes to what states
are doing, and identify a “best system” that failed to achieve meaningful emission reductions—
and then approve state plans implementing other systems capable of achieving greater emission
reductions cost-effectively—the Agency would clearly violate its statutory responsibility to
identify the best system of emission reduction.

V. Conclusion

Across the country, states and power companies are reducing emissions from fossil fuel fired
power plants by improving plant efficiency, by increasing the use of lower-carbon generation
capacity and zero-emitting energy, and by investing in demand-side energy efficiency and
demand management. The widespread and long-established use of this system and its success in
achieving cost-effective carbon pollution reductions for diverse states and companies indicate
that it satisfies the statutory criteria for the “best system of emission reduction.” This system
allows states and companies to adjust to locally relevant factors and generation-fleet
characteristics, deploying the emission reduction strategies most appropriate and effective. The
language of § 111 is sufficiently broad to encompass a system-based approach to securing carbon
pollution reductions from existing power plants. Indeed, the constraints provided by § 111—
directing EPA to identify the system of emission reduction best able to secure rigorous carbon
emission reductions considering cost and impacts on energy and other environmental
considerations—strongly suggest that a system-based approach is optimal in satisfying the
statutory requirements by securing the vital cuts in carbon pollution that science demands
through locally-tailored and innovative solutions.
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov}
From: Doniger, David

Sent: Fri 7/26/2013 10:44:36 PM

Subject: Texas Loses Another One

htto://switchboard.nrdc.ora/blogs/ddoniger/texas loses another one courthiml

Texas Loses Another One: Court Upholds EPA Carbon Standards,
Again

State and industry groups led by Texas and coal-based power companies lost another
challenge to EPA’s carbon pollution standards today, the latest in their string of
unsuccessful lawsuits trying to block EPA’s climate protection actions under the Clean
Air Act.

The Court of Appeals in Washington upheld actions EPA took in 2010 to make sure that
someone would be there to issue permits to big new sources of carbon pollution when
Clean Air Act permitting requirements took effect in 2011.

To make a long story short, in 2009 and 2010 EPA issued the long-overdue
‘endangerment finding” — the scientific finding that carbon dioxide and other heat-
trapping pollutants contribute to dangerous climate change — and a set of carbon
pollution standards for new cars and trucks. Those standards automatically triggered
Clean Air Act permitting requirements for large new carbon pollution sources — under
the law no such plant could be built after the start of 2011 without a permit
demonstrating that it will use the best available carbon pollution controls.

The Court of Appeals rejected Texas’s attack on those requirements in June 2012, in a
case called Coalition for Responsible Requlation v. EPA.

The present case concerns steps EPA took to make sure that companies wanting to
build big new plants had some permitting agency, state or federal, to turn to — some
entity that could grant the permits they need to legally begin construction.

Every state except Texas worked with EPA to make sure that either the state or EPA
would be available to keep new plant construction going by reviewing permit
applications and making the necessary best-technology findings.

Only Texas refused. Texas flat-out denied that carbon permits were needed — a claim
the Court of Appeals rejected in the 2012 case.

And so EPA stepped in as a temporary permitting agency. If EPA hadn’t kept the

permitting lights on in Texas, then building or expanding a major industrial plant in the
Lone Star State after January 2011 would have been a violation of federal law.
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Texas sued, joined by Wyoming and trade associations for some of the biggest carbon
polluters. Federal courts rejected Texas’s repeated attempts to block EPA while the
case proceeded (see here and here).

Today’s court decision reaffirms that the Clean Air Act applies even in Texas, that it
would have been illegal to build plants without the needed permits, and that EPA’s
stepping in saved Texas companies and the Texas economy from all kinds of trouble.

In short, EPA’s actions helped, rather than hurt, Texas and its industry allies. Because they
could not show injury, and because they’d be worse off if the court blocked EPA’s steps to keep
the permitting lights on, the Court of Appeals ruled they had no standing to complain. Case
dismissed.

Texas and its allies are on a long losing streak. The Supreme Court has twice upheld EPA’s
Clean Air Act authority and responsibility to curb carbon pollution, in Massachusetts v. EPA and
American Electric Power v. Connecticut. The Court of Appeals in Washington has turned away
at least four challenges by these states and industry groups. | already mentioned the big 2012
decision in Coalition for Responsible Regulation (Texas is appealing to the Supreme Court, but
that's what's charitably called a long-shot). A group of would-be new coal plants lost a challenge
to EPA’s proposed carbon standards for new power plants. Just this month, the court overturned
an industry-backed exemption for so-called biogenic carbon sources. And now today’s
decisions.

When you are on a losing streak this bad, it's time {o fire somebody look for a new strategy.
David D. Doniger

Policy Director, Climate and Clean Air Program

Natural Resources Defense Council

1152 15th Street, NW, Suite 300

Washington, DC 20005

Phone: (202) 289-2403
Cell: (202) 321-3435

Fax: (202)289-1060
ddoniger@nrde.org

on the web at www.nrde.org

read my blog: hitpi//switchboard.nrdc.org/blogs/ddoniger/
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To: Perciasepe.Bob@epa.gov|Perciasepe.Bob@epa.gov]; Goffman,
Joseph[Goffman.Joseph@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov]
Cc: ddoniger@nrdc.org[ddoniger@nrdc.org}; Joanne Spalding

(joanne.spalding@sierraclub.org){joanne.spalding@sierraclub.org}]; Longstreth, Ben
(blongstreth@nrdc.org)[blongstreth@nrdc.org}; Vickie Pattonvpatton@edf.orgl; Megan
Ceronsky]mceronsky@edf.org]

From: Tomas Carbonell

Sent: Mon 4/15/2013 8:33:25 PM

Subject: Notice of Intent Re: Greenhouse Gas Standards for New and Existing EGUs
Env NOL Apr 15 2013.pdf

Dear Acting Administrator Perciasepe:

Attached please find a notice from the Environmental Defense Fund, the Sierra Club, and the
Natural Resources Defense Council indicating our organizations’ intent to litigate to enforce the
statutory one-year deadline for promulgating final New Source Performance Standards for
greenhouse gas emissions from new electric generating units, and to address the Agency’s
unreasonable delay in promulgating those standards.

The letter further provides notice of our intent to litigate to enforce the Agency’s mandatory duty
to issue emission guidelines regarding the establishment of carbon pollution standards for
existing electric generating units, and to address the Agency’s unreasonable delay in
promulgating those emission guidelines.

The letter respectfully urges the Agency to undertake the required actions before the relevant
notice periods expire.

Thank you for your consideration.

Respectfully,

Tomas Carbonell
Attorney, U.S. Climate and Energy Program

Environmental Defense Fund
1875 Connecticut Ave., NW
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Sixth Floor
Washington, DC 20009
T 202-572-3610

C 919-449-4600
tcarboneli@edf.org

This e-mail and any attachments may contain confidential and privileged information. If you are not the intended recipient, please notify the
sender immediately by return e-mail, delete this e-mail and destroy any copies. Any dissemination or use of this information by a person other
than the intended recipient is unauthorized and may be illegal.
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April 15,2013

The Honorable Bob Perciasepe

Acting Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW

Mail Code: 1101A

Washington, D.C. 20460

By Certified Mail, Return Receipt Requested and By Email Transmission

Re:  Notice of Intent to Sue for Failure to Timely Promulgate New Source Performance
Standards (NSPS) and Emission Guidelines for Greenhouse Gas Emissions from
Electric Utility Generating Units (EGUs)

Dear Acting Administrator Perciasepe:

Environmental Defense Fund, the Sierra Club and the Natural Resources Defense Council hereby
notify you of their intent to sue the U.S. Environmental Protection Agency (EPA) for failure to
perform its nondiscretionary duty under the Clean Air Act (CAA, or “the Act”) to issue final New
Source Performance Standards (NSPS) regulating emissions of greenhouse gases (GHGs) from
new electric generating units (EGUs) within one year of proposing these standards, and for
unreasonable delay in carrying out that duty.

We also provide notice of our intent to sue EPA for its failure to carry out its nondiscretionary duty
to issue proposed and final emission guidelines for emissions of GHGs from existing EGUSs, a duty
it 1s required to execute under section 111(d) of the Act and EPA regulations, and for its
unreasonable delay in failing to take such action.

This letter 1s sent on behalf of our organizations’ combined membership of more than one million
members nationwide, who are harmed by EPA’s failure to fulfill its statutory obligation to limit
carbon pollution from the power sector. The Environmental Defense Fund is a national not-for-
profit, non-partisan environmental organization that links science, economics, and law to create
innovative, equitable, and cost-effective solutions to society’s most urgent environmental
problems. The Sierra Club is a national nonprofit environmental organization engaged in a
coordinated effort to promote a clean energy economy and protect communities and natural
environments threatened by climate change. The Natural Resources Defense Council (NRDC)
uses law, science, and the support of its members to ensure a safe and healthy environment for all
living things; one of NRDC'’s top priorities is to reduce the emissions of air pollutants that are
driving dangerous climate change.
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Fossil fuel-fired EGUs are the nation’s largest source of greenhouse gas emissions, currently
accounting for nearly 40 percent of the nation’s output of carbon dioxide (CO,).! Acting in
response to the Supreme Court’s decision in Massachusetts v. EPA,* EPA formally determined in
2009 that the buildup of CO, and other greenhouse gases in the atmosphere is driving rapid
changes in our climate that endanger public health and welfare.” As EPA recognized in the
preamble to the proposed GHG NSPS, the effects of climate change are projected to include “more
frequent and intense heat waves, more severe wildfires, degraded air quality, heavier and more
frequent downpours and flooding, increased drought, greater sea level rise and storm surge, more
intense storms, harm to water resources, continued ocean acidification, harm to agriculture, and
harm to wildlife and ecosystems.””

Our organizations, joined by many other environmental organizations, states, and municipalities,
have long argued that these dangerous impacts of climate change obligate EPA to act under section
111 of the CAA to mitigate carbon pollution from EGUs. Under section 111(b) of the Act, EPA
must issue “standards of performance” (NSPS) regulating emissions from each category of new
stationary sources that “causes, or contributes significantly to, air pollution which may reasonably
be anticipated to endanger public health and welfare.” Section 111(d) of the Act requires EPA to
issue emission guidelines covering the release of certain pollutants from any existing stationary
source for which new source standards of performance have been issued.®

Numerous states and environmental organizations have requested standards to control dangerous
greenhouse gas emissions from power plants for more than ten years.” Our organizations have
specifically sought the inclusion of greenhouse gas emission limits in the NSPS for power plants
for nearly a decade, at least since our 2005 comments on EPA’s proposed revision of the power
plant NSPS. On February 27, 2006, EPA published a final rule revising the NSPS for EGUs, but
declined to establish a standard for greenhouse gases.® Following the decision in Massachusetts v.
EPA, the D.C. Circuit responded to state and environmental challenges to the flawed 2006 rule by
remanding it to EPA for further proceedings focused on regulation of greenhouse gas emissions.’

On April 13,2012, EPA published a proposed NSPS for greenhouse gas emissions from new fossil
fuel-fired EGUs — a long-awaited and urgently needed first step towards reducing harmful

! Standards of Performance for Greenhouse Gas Emissions for New Stationary Sources: Electric Utility Generating
Units, 77 Fed. Reg. 22,392, 22,403-04 (Apr. 13, 2012) (“proposed GHG NSPS”).
2549 U.S. 497 (2007).
? Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act
(“Endangerment Finding”), 74 Fed. Reg. 66,496 (Dec. 15, 2009).
* Proposed GHG NSPS, 77 Fed. Reg. at 22,396.
42 US.C. § 7411(b).
$42U.S.C. § 7411(d)(1); 40 C.F.R. § 60.22(a).
7 Notice of Intent to Sue Under Clean Air Act § 304(b)(2), filed by States of New York, Connecticut, Maine,
Massachusetts, New Jersey, Rhode Island, and Washington (Feb. 20, 2003).
¥ Standards of Performance for Electric Utility Steam Generating Units for Which Construction Is Commenced A fter
September 18, 1978; Standards of Performance for Industrial-Commercial-Institutional Steam Generating Units; and
Standards of Performance for Small Industrial-Commercial-Institutional Steam Generating Units, 71 Fed. Reg. 9,866
(Feb. 27, 20006).
° State of New York, et al. v. EPA, No. 06-1322 (D.C. Cir. Sept. 24, 2007).
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emissions from this source category.'® EPA has neither finalized that proposed rule nor proposed
or finalized emission guidelines for the large population of existing EGUs that will continue to
account for the majority of power sector CO, emissions for many years into the future. EPA’s
inaction with respect to the proposed NSPS violates Section 111(b)(1)(B) of the Act,'’ which
unambiguously directs EPA to issue final rules within one year of publication of a proposed NSPS.
EPA’s failure to promptly propose and finalize emission guidelines for carbon pollution from
existing power plants violates section 111(d) of the Act and EPA’s regulations implementing that
section."”

Given the extensive length of time that has elapsed since the 2006 NSPS revisions, the Supreme
Court’s 2007 decision in Massachusetts v. EPA and the D.C. Circuit’s remand of the EPA’s 2006
revision of the power plant NSPS in New York v. EPA, as well as the long time that has elapsed
since EPA’s Endangerment Finding, EPA has also unreasonably delayed the promulgation of the
final GHG NSPS and the issuance of proposed and final emission guidelines within the meaning of
section 304(a) of the Act.”

Accordingly, EPA’s failure to finalize the proposed GHG NSPS and to propose and finalize
emissions guidelines 1s proper grounds for citizen suit under section 304(a) of the Act, which
authorizes lawsuits against the EPA when the Administrator has failed to “perform any act or duty
... which is not discretionary.”"*
304(a) in that it further authorizes lawsuits against the EPA to compel agency action unreasonably

These failures are also grounds for citizen suit under section

delayed. District courts have jurisdiction to enforce such duties against EPA."> This letter
constitutes 60-days notice of failure to perform the above-described non-discretionary duties and
180-days notice of failure to perform the above-described actions that are unreasonably delayed.
Unless EPA takes the required actions before the end of the applicable notice periods, our
organizations intend to file civil actions in United States District Court to compel EPA to perform
its nondiscretionary duties under Clean Air Act §111 and to enforce such agency action
unreasonably delayed. See 42 U.S.C. §7604(a), (b), and 40 C.F.R. §§ 54.2; 54.3. The litigation
will seek injunctive and declaratory relief.'®

1977 Fed. Reg. 22,392 (Apr. 13, 2012).
42 U.S.C. §7411(b)(1)X(B).
240 CF.R. §60.22(a).
B 42 US.C. § 7604(a).
Y.
Y Id.; see Env. Def. Fundv. Thomas, 870 F.2d 892, 897 (2d Cir. 1989); Portland Cement Ass’n v. EPA, 665 F.3d 177,
194 (D.C. Cir. 2011).
1 We hereby reserve all of our rights under the law to take immediate legal action, without further notice, to enforce
the D.C. Circuit’s long-standing September 24, 2007 remand order in light of EPA’s unreasonable delay. Telecomm.
Research & Action Ctr. v. FCC, 750 F.2d 70, 79-80 (D.C. Cir. 1984).
3
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Tonds Carbonel¥

Tomas Carbonell

Megan Ceronsky
Environmental Defense Fund
1875 Connecticut Ave., NW
Sixth Floor

Washington, DC 20009

T: (202) 387-3500

F: (202) 234-6049
tcarbonell@edf or
mceronsky@edf.org

Counsel for Environmental Defense Fund

Dunid bineger

David Doniger

Benjamin Longstreth

Natural Resources Defense Council
1152 15™ Street, NW, Suite 300
Washington, DC 20005

T: (202) 289-6868

F: (202) 289-1060
ddoniger@nrdc.org
blongstreth@nrdc.or

Counsel for Natural Resources Defense Council

Respectfully submitted,

Joanne Spalding

Sierra Club

85 Second Street, Second Floor
San Francisco, CA 94105

T: (415)977-5725

F: (415) 977-5793
joanne.spalding@sierraclub.org

Counsel for Sierra Club
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To: Perciasepe.Bob@epa.gov|Perciasepe.Bob@epa.gov]; Goffman,
Joseph[Goffman.Joseph@epa.gov}; Schmidt, Lorie[Schmidt.Lorie@epa.gov]

Cc: David Doniger (ddoniger@nrdc.org){ddoniger@nrdc.org];
Joanne.Spalding@sierraclub.org[Joanne.Spalding@sierraclub.orgl; Vickie Patton[vpatton@edf.org]
From: Megan Ceronsky

Sent: Thur 3/28/2013 3:51:45 AM

Subject: Notice re Carbon Pollution Standards for New and Existing Power Plants

NOIL GHG EGU NSPS, 3-27-2013.pdf

Dear Acting Administrator Perciasepe:

Attached please find a notice from the Environmental Defense Fund, the Sierra Club, and the Natural Resources
Defense Council indicating our organizations’ intent to litigate to enforce the statutory one-year deadline for
promulgating final New Source Performance Standards for greenhouse gas emissions from new electric generating
units, and to address the Agency’s unreasonable delay in promulgating those standards. The notice is being sent
today in case the publication date of the proposed standards is deemed to be March 27, 2012, the date the
proposal was signed by then-Administrator Lisa Jackson and made available on EPA’s website, and not the date the
proposal was published in the Federal Register.

The letter further provides notice of our intent to litigate to enforce the Agency’s mandatory duty to issue
emission guidelines regarding the establishment of carbon pollution standards for existing electric generating
units, and to address the Agency’s unreasonable delay in promulgating those emission guidelines.

The letter respectfully urges the Agency to undertake the required actions before the relevant notice periods
expire.

Thank you for your consideration.
Best regards,
Megan Ceronsky

Megan Ceronsky

Attorney

Environmental Defense Fund
(303) 447-7224 (P)

(303) 440-8052 (F)

1875 Connecticut Avenue NW
Suite 600

Washington, D.C. 20009

This e-mail and any attachments may contain confidential and privileged information. If you are not the intended recipient, please notify the
sender immediately by return e-mail, delete this e-mail and destroy any copies. Any dissemination or use of this information by a person other
than the intended recipient is unauthorized and may be illegal.
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March 27, 2013

The Honorable Bob Perciasepe

Acting Administrator,

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW

Mail Code: 1101A

Washington, D.C. 20460

By Certified Mail, Return Receipt Requested and By Email Transmission

Re: Notice of Intent to Sue for Failure to Timely Promulgate New Source Performance
Standards (“NSPS”) and Emission Guidelines for Carbon Dioxide from Electric
Utility Generating Units (“EGUs”)

Dear Acting Administrator Perciasepe:

Environmental Defense Fund, the Sierra Club and the Natural Resources Defense Council hereby
notify you of their intent to sue the U.S. Environmental Protection Agency (EPA) for failure to
perform its nondiscretionary duty to issue final New Source Performance Standards (NSPS)
regulating emissions of carbon dioxide (CO,) from new electric generating units (EGUs) within
one year of proposing these standards, and for unreasonable delay in carrying out that duty. This
letter is being filed today in case the publication date of the proposal is deemed to be March 27,
2012, when the proposal was signed by then-Administrator Lisa Jackson and made available on
EPA’s website, instead of April 13, 2012, when the proposal was published in the Federal
Register.

We also provide notice of our intent to sue EPA for its failure to carry out its mandatory duty to
issue proposed and final emission guidelines for emissions of carbon dioxide from existing EGUs,
a duty it is required to execute under section 111(d) of the Clean Air Act (CAA, or “the Act") and
EPA regulations, and for its unreasonable delay in failing to take such action. Given the extensive
length of time that has elapsed since the 2006 NSPS revisions, the Supreme Court’s 2007 decision
in Massachusetts v. EPA and EPA’s Endangerment Finding, EPA has unreasonably delayed
issuing final NSPS for new EGUs and proposed and final emission guidelines for existing EGUs
within the meaning of section 304(a) of the Act, 42 U.S.C. § 7604(a).

This letter is sent on behalf of our organizations’ combined membership of more than one million
members nationwide, who are harmed by EPA’s failure to fulfill its statutory obligation to limit
carbon pollution from the power sector. The Environmental Defense Fund is a national not-for-
profit, non-partisan environmental organization that links science, economics, and law to create
mnovative, equitable, and cost-effective solutions to society’s most urgent environmental
problems. The Sierra Club is a national nonprofit environmental organization engaged in a

1
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coordinated effort to promote a clean energy economy and protect communities and natural
environments threatened by climate change. The Natural Resources Defense Council uses law,
science, and the support of its members to ensure a safe and healthy environment for all living
things; one of NRDC’s top priorities is to reduce the emissions of air pollutants that are driving
dangerous climate change.

#HH##

Fossil fuel-fired EGUs are the nation’s largest source of greenhouse gas emissions, currently
accounting for 40 percent of the nation’s output of energy-related carbon dioxide (CO,)." Acting
in response to the Supreme Court’s decision in Massachusetts v. EPA,* EPA formally recognized
over three years ago that CO; and other greenhouse gases are driving rapid changes in our climate
that endanger public health and welfare.> Our organizations, joined by many other environmental
organizations, states, and municipalities, have long argued that these dangerous impacts of climate
change obligate EPA to act under section 111 of the CAA to mitigate carbon pollution from EGUs.

On March 27, 2012, then-EPA Administrator Lisa Jackson signed a proposed NSPS for new fossil
fuel-fired EGUs — a long-awaited and urgently needed first step towards reducing harmful
emissions from this source category. EPA has neither finalized that proposed rule nor proposed or
finalized emission guidelines for the large population of existing EGUs that will continue to
account for the majority of power sector CO, emissions for many years into the future. EPA’s
inaction with respect to the proposed NSPS violates Section 111(b)(1)(B) of the Act, 42 US.C.
§7411(b)(1)(B), which unambiguously directs EPA to issue final rules within one year of
publication of a proposed NSPS. EPA’s failure to act in promptly proposing and finalizing
emission guidelines regarding the establishment of carbon pollution standards for existing power
plants violates section 111(d) of the Act and EPA’s regulations. 40 CFR §60.22. Given the
extensive length of time that has elapsed since the 2006 NSPS revisions, the Court’s 2007 decision
in Massachusetts v. EPA and EPA’s Endangerment Finding, EPA has also unreasonably delayed
the promulgation of final NSPS and the issuance of proposed and final emission guidelines within
the meaning of section 304(a) of the Act, 42 U.S.C. § 7604(a).

Accordingly, EPA’s failure to finalize the proposed CO, NSPS and to propose and finalize
emissions guidelines 1s proper grounds for citizen suit under section 304(a) of the Act, which
authorizes lawsuits against the EPA when the Administrator has failed to “perform any act or duty
... which is not discretionary.” These failures are also grounds for citizen suit under section
304(a) in that it further authorizes lawsuits against the EPA to compel agency action unreasonably

! Standards of Performance for Greenhouse Gas Emissions for New Stationary Sources: Electric Utility Generating
Units, 77 Fed. Reg. 22,392, 22,403 (Apr. 13, 2012) (“proposed CO, NSPS™).
2549 U.S. 497 (2007).
? Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act
(“Endangerment Finding™), 74 Fed. Reg. 66,496 (Dec. 15, 2009).
*42 U.S.C. §7604(a).
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delayed. District courts have manifest jurisdiction to enforce such duties against EPA.> Unless
EPA takes the required actions before the end of the applicable notice periods, our organizations
intend to file a civil action in United States District Court to compel EPA to perform its

nondiscretionary duty under Clean Air Act §111 and to enforce such agency action unreasonably
delayed. See 42 U.S.C. §7604(a), (b), and 40 C.F.R. §§ 54.2 & 54.3. The suit will seek injunctive

and declaratory relief.®

Respectfully submitted,

Tods Catwel|

Tomés Carbonell ~ Joanne Spalding

Megan Ceronsky  Sierra Club

Environmental Defense Fund 85 Second Street, Se
1875 Connecticut Ave., NW  San Francisco, CA 941
Sixth Floor  T: (415)977-5725

Washington, DC 20009  F: (415) 977-5793
T:(202) 387-3500  joanne.spalding@sierraclub.o
F: (202) 234-6049

tcarbonell@edf.org

mceronskv@edf org

Counsel for Environmental Defense Fund

David Doniger

Benjamin Longstreth

Natural Resources Defense Council
1152 15" Street, NW, Suite 300
Washington, DC 20005

T: (202) 289-6868

F: (202) 289-1060
ddoniger(@nrdc.org
blongstreth@nrdc.org

Counsel for Natural Resources Defense Council

cond Floor
05
g
Counsel for Sierra Club

5 1d.; see Environmental Defense Fund v. Thomas, 870 F.2d 892, 897 (2d Cir.1989); Portland Cement Ass 'n v. EPA,

665 F.3d 177, 194 (D.C.Cir.2011).

¢ We hereby reserve all of our rights under the law to take immediate legal action, without further notice, to enforce
the court’s long-standing remand order in light of EPA’s unreasonable delay. Telecommunications Research & Action

Center v. FCC, 750 F.2d 70, 79-80 (D.C. Cir. 1984).
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To: McCabe, Janet{McCabe.Janet@epa.gov]
From: NRDC

Sent: Wed 1/14/2015 9:08:41 PM

Subject: Our forests aren't fuel

Jan 14, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including trees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Ms. Joanne Harenburg

Ex. 6 - Personal Privacy
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To: McCabe, Janet{McCabe.Janet@epa.gov]
From: NRDC

Sent: Wed 1/14/2015 5:07:45 PM

Subject: Our forests aren't fuel

Jan 14, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including trees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Simply looking at the history of the settlement of our own country by
stripping the land of trees as well as current disasters world wide
from deforestation should be a stark reminder of the results of unwise
use of trees.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Ms. Darleen Kraemer

Ex. 6 - Personal Privacy

03/13/2015
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To: McCabe, Janet{McCabe.Janet@epa.gov]
From: NRDC

Sent: Wed 1/14/2015 8:06:16 AM

Subject: Our forests aren't fuel

Jan 14, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including trees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Ms. Eileeen Greenberg

Ex. 6 - Personal Privacy

03/13/2015
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To: McCabe, Janet{McCabe.Janet@epa.gov]
From: NRDC

Sent: Tue 1/13/2015 9:04:18 PM

Subject: Our forests aren't fuel

Jan 13, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

Is this for real? Oris it just another excuse 1o justify clear
cutting our forests? Now is not the time to use more, now is the time
to conserve and protect what little is left.

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including frees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Mrs. Barb Sommerfeld

Ex. 6 - Personal Privacy

03/13/2015
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To: McCabe, JanetfMcCabe.Janet@epa.gov]
From: NRDC

Sent: Tue 1/13/2015 7:35:22 PM

Subject: Our forests aren't fuel

Jan 13, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including trees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Ms. Victoria Folker

Ex. 6 - Personal Privacy

03/13/2015
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To: McCabe, JanetfMcCabe.Janet@epa.gov]
From: NRDC

Sent: Tue 1/13/2015 7:35:22 PM

Subject: Our forests aren't fuel

Jan 13, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including trees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Ms. Marv.Long

Ex. 6 - Personal Privacy

03/13/2015
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To: McCabe, JanetfMcCabe.Janet@epa.gov]
From: NRDC

Sent: Tue 1/13/2015 7:05:36 PM

Subject: Our forests aren't fuel

Jan 13, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including trees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Ms. TM

Ex. 6 - Personal Privacy
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To: McCabe, JanetfMcCabe.Janet@epa.gov]
From: NRDC

Sent: Tue 1/13/2015 7:05:36 PM

Subject: Our forests aren't fuel

Jan 13, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including trees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Mrs.G M

Ex. 6 - Personal Privacy
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To: McCabe, JanetfMcCabe.Janet@epa.gov]
From: NRDC

Sent: Tue 1/13/2015 5:39:05 PM

Subject: Our forests aren't fuel

Jan 13, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including trees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Ms. Megan Eding

Ex. 6 - Personal Privacy

03/13/2015
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To: McCabe, Janet{McCabe.Janet@epa.gov]
From: NRDC

Sent: Tue 1/13/2015 5:37:28 PM

Subject: Our forests aren't fuel

Jan 13, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including trees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Ms. Karin Nelson

Ex. 6 - Personal Privacy

03/13/2015
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To: McCabe, JanetfMcCabe.Janet@epa.gov]
From: NRDC

Sent: Tue 1/13/2015 5:36:15 PM

Subject: Our forests aren't fuel

Jan 13, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including trees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

The leaves on trees are the means of cleansing carbon from the air, |
learned that in Chemistry 111. If anything, one of the meaningful ways

to achieve carbon reduction is {o see that more trees are planted. Do

not allow developers to buy land and clear every tree off and not

replace them when they are done. Don't aliow them to cut down any trees
when they lay out the plats until they know by the house blueprints

which trees need to be cut for that house. Builders can adapt! Put

limits on wood sold for fireplaces. Do not tear down one of the
endangered and reduced population of trees to try to create more of

that you wish to change.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Ms. Nanette Traband

Ex. 6 - Personal Privacy

03/13/2015
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To: McCabe, JanetfMcCabe.Janet@epa.gov]
From: NRDC

Sent: Tue 1/13/2015 4:18:17 PM

Subject: Our forests aren't fuel

Jan 13, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including trees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Mr. Angus M Macdonald

Ex. 6 - Personal Privacy

03/13/2015
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To: McCabe, Janet{McCabe.Janet@epa.gov]
From: NRDC

Sent: Tue 1/13/2015 3:18:53 PM

Subject: Our forests aren't fuel

Jan 13, 2015
Janet McCabe, Office of Air and Radiation, EPA
Dear McCabe, Office of Air and Radiation, EPA,

In a recent memo, you signaled that burning "sustainably

derived" forest biomass, including trees, in power plants may be a

way to achieve the carbon reduction goals of the Clean Power Plan,
despite the fact that your agency has not yet completed its scientific
evaluation of how to properly account for biomass carbon emissions.
Please pull back these harmful exemptions for biomass fuel and recommit
yourself to the science-driven process you promised to carry out in
making policy on this important issue.

Burning trees and other large woody biomass from forests is not the
solution to curbing climate change; in fact, mounting scientific
research shows that burning trees creates more carbon pollution than
coal.

Please make clear that EPA's carbon regulations will be driven by the
outcome of the science-based process the agency committed itself to and
that the carbon emissions from burning biomass in power plants will be
fully counted. Pre-empting this scientific evaluation and ignoring the
advice of your scientific advisors risks increasing carbon emissions

for many decades.

Sincerely,

Mr. laurie driver

Ex. 6 - Personal Privacy
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To: McCabe, JanetfMcCabe.Janet@epa.gov]
From: Bruce Nilles

Sent: Wed 12/17/2014 6:19:33 AM

Subject: Ercot: Haze and cpp rules spur coal retirements

ERCOT expects EPA rules to spur wave of plant retirements, higher energy costs
12/16/2014
By Christine Cordner

The Electric Reliability Council of Texas Inc., in a new study released Dec. 16, is expecting that
U.S. EPA regulations, particularly its Regional Haze Plan and Clean Power Plan, would place up
to 8,700 MW of coal-fired generation capacity at risk of retirement in the grid operator's
footprint while potentially foisting huge increases in energy costs on the backs of Texas
residents.

ERCOT's study used different modeling scenarios to assess the impacts individually and
cumulatively of the Mercury and Air Toxics Standards; the Cross-State Air Pollution Rule, or
CSAPR; the Regional Haze Program; the Cooling Water Intake Structures rule; the Steam
Electric Effluent Limitation Guidelines rule; the Coal Combustion Residuals Disposal rule; and
the Clean Power Plan, also known as the 111(d) proposed rule, looking to curb carbon dioxide
emissions from existing power plants.

"Without considering the Clean Power Plan, 3,000 MW to 8,500 MW of coal-fired capacity in
ERCOT can be considered to have a moderate to high risk of retirement — due primarily to the
costs of EPA's proposed requirements for the Regional Haze program," the study said. "The
results of this analysis also suggest potential impacts from CSAPR in the short-term. By
comparison, the other regulations are not expected to have a significant system-wide impact, but
could affect the economics of a small number of units. ... ERCOT's modeling analysis suggests
that the Clean Power Plan, in combination with the other regulations, will result in the retirement
of up to 8,700 MW of coal-fired capacity.”

ERCOT said that this retirement threat would in turn throw into question whether the grid can be
reliably operated in a state where the grid operator is already forecasting shrinking planning
power reserve margins. Its latest capacity, demand and reserves report, issued Dec. 1, expected
reserves to fall below the grid operator's 13.75% planning target starting in 2019.

"Because most of these regulations have compliance dates in the 2016 to 2022 timeframe, there
is the potential for a significant number of unit retirements within a relatively short period of
time, even without considering the impacts of the Clean Power Plan. If ERCOT does not receive
carly notification of these retirements, and if multiple unit retirements occur within a short
timeframe, there could be implications for reliability,” the study said.

Retirements could also strain ERCOT's ability to integrate new intermittent renewable resources,

the study said. Texas has greatly expanded its wind energy capacity on the grid over the years
due 1 part to its Competitive Renewable Energy Zone transmission build-out, finished earlier
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this year. And the trend of building wind projects in the state is not stopping, according to
ERCOT's latest generation interconnection report. Based on CSAPR and under a $25/ton CO2
price given the Clean Power Plan, renewable energy resources, boosted by more utility-scale
solar additions, would contribute 22% of total energy supplies on an annual basis in 2029, it said,
noting that reliability problems increase if there is a large expansion of wind energy compared to
solar energy due to the tendency of wind energy in West Texas to produce during off-peak
periods. Solar, however, also causes issues with daily load ramping, it added, noting a three-hour
maximum net load ramp up of 22,221 MW in 2029 under a $25/ton CO2 scenario around sunset.

"If the expected retirement of coal resources were to occur over a short period of time, reserve
margins in the ERCOT region could reduce considerably, leading to increased risk of rotating
outages as a last resort to maintain operating balance between customer demand and available
generation,” the study said. "The need to maintain operational reliability (i.e., sufficient ramping
capability) could require the curtailment of renewable generation resources. This would limit
and/or delay the integration of renewable resources, leading to possible non-compliance with the
proposed Clean Power Plan deadlines."”

Heavy cost of compliance

ERCOT's expectations echo those detailed in another study it issued in November that looked
specifically at the impacts of the Clean Power Plan just as the EPA was asking for stakeholder
comments on that effort by Dec. 1. Fearful that rising energy costs from EPA regulations will
derail the state's economic boom, Texas energy and environmental agencies, in their Clean
Power Plan comments, made it clear that the federal agency is interfering with state authority in
trying to influence generation resource portfolios and is specifically threatening the
independence of ERCOT's competitive market by moving it more toward environmental and not
economic dispatch of generation resources.

Providing further fuel for the regulators' concerns, ERCOT in the study said that its modeling,
factoring in CSAPR and the Clean Power Plan, showed average locational marginal prices, or
LMPs, soaring upward from a baseline scenario and consequently spurring retail energy price
increases of 14% in 2020 and 5% in 2029 under a $20/ton price for CO2. That retail price impact
would rise to 20% in 2020 and 7% in 2029 under a $25/ton price for CO2. The grid operator
pointed out that impact excludes associated costs of transmission upgrades, higher natural gas
prices caused by increased gas demand, procurement of additional ancillary services, energy
efficiency investments, capital costs of new capacity, and other costs associated with the
retirement or decreased operation of coal-fired capacity, it said.

The ERCOT study looked at capital costs for new generation. It found that under CSAPR and a
$20/ton CO2 price, total capital costs would reach $22 billion in 2015 dollars. That level would
rise to $25 billion in 2015 dollars under CSAPR and a $25/ton CO2 price, it said. "The CSAPR
limit and Regional Haze scenario adds 1,900 MW of capacity incremental to the baseline, which
results in a 16% increase in capital investments," it said. "The scenarios with the Clean Power
Plan result in further increases in capital cost investments, increasing by 52% to 77% compared
to the baseline. Though not directly reflected in LMPs, these costs will ultimately be reflected in
consumers' energy bills."
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To: Megan Ceronsky[mceronsky@edf.org]

From: Megan Ceronsky

Sent: Tue 12/9/2014 7:34:08 PM
Subject: EDF Clean Power Plan comments
EDF 111d Comments FINAL.PDF

Hello—

[ understand that the e-mail we sent last week with our comments (filed on December 1%) may
not have gone through, so attached here for your convenience please find EDF’s comments on
the Clean Power Plan. Attachments will follow in a separate message. We appreciate this

opportunity.

Best regards,

Megan

Megan Ceronsky
Director of Regulatory Policy and Senior Attorney

Climate & Air Program

Environmental Defense Fund
1875 Connecticut Ave. NW Ste. 600

Washington, D.C. 20009
7303447 7224
meeronsky@edf.org

This e-mail and any attachments may contain confidential and privileged information. If you are not the intended recipient, please notify the
sender immediately by return e-mail, delete this e-mail and destroy any copies. Any dissemination or use of this information by a person other

than the intended recipient is unauthorized and may be illegal.
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BY EMAIL AND ELECTRONIC FILING

The Hon. Gina McCarthy

Administrator, U.S. Environmental Protection Agency
EPA Docket Center

Mail Code 28221T

1200 Pennsylvania Ave., NW

Washington, DC 20460

Attn: Docket ID No. EPA-HQ-OAR-2013-0602

Re: Comments of Environmental Defense Fund on EPA’s Proposed Carbon Pollution Emission
Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 79 Fed. Reg.
34, 830 (June 18, 2014); 79 Fed. Reg. 64,543 (Oct. 30, 2014) (Notice of data availability); 79
Fed. Reg. 67,406 (Nov. 13, 2014) (Notice; additional information regarding the translation
of emission rate-based CO2 goals to mass-based equivalents)

The Environmental Defense Fund (EDF) appreciates the opportunity to provide the following
comments on the Environmental Protection Agency’s (EPA) June 18, 2014 proposed rule to establish
performance standards for carbon pollution from existing electric utility generating units (EGUs).'
Representing over 750,000 members nationwide, EDF is a national non-profit, non-partisan organization
dedicated to protecting human health and the environment by effectively applying science, economics,
and the law. EDF has long recognized the urgent and critical threat that climate change poses to public
health and welfare, and it is one of our top priorities to advocate for rigorous measures to secure rapid
reductions in emissions of climate-destabilizing pollutants — especially emissions of carbon dioxide from
fossil fuel-fired EGUs, which currently account for nearly 40 percent of the United States’ carbon
pollution. Accordingly, we strongly support EPA’s initiative to establish the first nation-wide limits on
carbon pollution from fossil fuel-fired EGUs using its existing authorities under section 111(b) and (d) of
the Clean Air Act.”

EPA’s proposed rule for existing EGUs is a vital part of this initiative. Our comments below are
directed at ensuring that these poliution standards meet the Clean Air Act’s standard—that they deliver
the maximum possible emission reductions considering cost and the other statutory factors—and are

! Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 79 Fed.
Reg. 34,830 (proposed June 18, 2014).
242 US.C. § 7411(b), (d).
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coordinated effectively with EPA’s standards for newly constructed, modified, and reconstructed fossil
fuel-fired EGUs.

All prior written and oral testimony and submissions to the Agency in this matter, including all
citations and attachments, as well as all of the documents cited to in these comments and attached hereto
are hereby incorporated by reference as part of the administrative record in this EPA action, Docket ID
No. EPA-HQ-OAR-2013-0602.

We appreciate the opportunity to provide comments on this important rulemaking. Please direct
any inquiries regarding these comments to Megan Ceronsky, Director of Regulatory Policy and Senior
Attorney at EDF, or Tomas Carbonell, Senior Attorney at EDF.

Respectfully submitted,

Tomas Carbonell

Megan Ceronsky
Environmental Defense Fund
1875 Connecticut Ave., NW
Suite 600

Washington, DC 20009
(202) 387-3500
tcarbonell@edf.org
mceronsky@edf.org

Attachments:

Attachment A: John A. “Skip” Laitner & Matthew T. McDonnell, Energy Efficiency as a Pollution
Control Technology and a Net Job Creator Under Section 111(d) Carbon Pollution Standards for
Existing Power Plants (Nov. 28, 2014)

Attachment B: Brief Amicus Curiae of Electrical Engineers, Energy Economists and Physicists in
Support of Respondents in No. 00-568, New York v. FERC, 535 U.S. 1 (2002)

Attachment C: Andover Technology Partners, Natural Gas Conversion and Cofiring for Coal-Fired
Utility Boilers (Nov. 30, 2014)
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Executive Summary

EDF strongly supports EPA’s proposed Clean Power Plan. In these comments we discuss the urgency of
acting to address carbon pollution from the largest source in our country and lay out the strong legal
foundation upon which the Clean Power Plan is based. We strongly support EPA’s approach to
identifying the “best system of emission reduction” to address carbon pollution from power plants; EPA’s
approach fulfills the statutory requirements and appropriately reflects the uniquely unified and
interconnected nature of the electric grid and the generation resources that energize it as well as the end-
users who use power from it. We describe the consistency of this rulemaking with past federal clean air
standards addressing power plant emissions and the distinct roles of the Federal Energy Regulatory
Commission and public utility regulators in regulating aspects of the power sector, roles they will play in
the context of these standards and have played in the context of all prior power plant emission standards.
We explore the conflict between the 1990 House and the Senate amendments to Section 111(d) and
EPA’s clear authority to address carbon pollution from power plants in that context. We discuss the key
role that environmental justice must play in EPA’s mission and how environmental justice concerns
should be addressed in the context of the Clean Power Plan.

We then examine the technical foundation for EPA’s four building blocks, and recommend changes to the
proposal that would more accurately reflect the potential to reduce carbon pollution from regulated fossil
fuel-fired plants and drive greater pollution reductions. Finally, we recommend adjustments to address
the potential for emission “leakage” across state lines, discuss the importance of ensuring that the Act’s
requirement for enforceability is met through federally enforceable plan components and standards or
“backstops” enforceable against regulated sources that ensure state targets are attained, and explain the
irreducible components of a state submittal requesting a delay in the deadline for state plan submission.

In summary, the comments make the following recommendations:
A. Summary

We strongly support EPA in moving forward with the proposed Clean Power Plan in a strengthened form.
We strongly support EPA’s proposed “best system of emission reduction”, which looks at the real-world
potential to reduce carbon pollution by deploying renewable energy, harvesting our nation’s vast energy
efficiency resource, improving the efficiency of power plants, and relying more on lower-emitting power
plants and less on the highest-emitting power plants. We urge EPA to finalize these historic and urgently
needed carbon pollution standards by June 1, 2015, as set forth in the Presidential Memorandum on
Power Sector Carbon Pollution Standards.

We also urge EPA to strengthen the environmental benefits of the standards by:
» Recognizing the full potential across the electric system and all resource types to reduce
emissions and especially utilizing updated cost and performance data for renewables and energy

efficiency to ensure we achieve more at lower cost;

»  Strengthening the emissions outcome in 2020 — near term emissions reductions are vital for
climate security; and
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» Significantly strengthening the emissions outcome in the later years — 2030 is far too long to
achieve such modest emission reductions.

B. Background

It is imperative that we dramatically reduce carbon pollution. The science is clear: rising concentrations
of heat-trapping gases like carbon dioxide in the atmosphere will destabilize our climate and lead to
severe impacts on our health and well-being and risk triggering catastrophic climate change.

We are already seeing the impacts of climate change on our communities and facing substantial costs
from these impacts. But the costs that our children and grandchildren will face if we fail to act now are
simply unacceptable.

The National Climatic Data Center reports that the United States experienced seven climate disasters that
cach caused more than a billion dollars of damage in 2013, including devastating floods and extreme
droughts in a number of western states. These are precisely the type of impacts projected to affect
American communities with increasing frequency and severity as climate-destabilizing emissions

continue to accumulate in the atmosphere.

The Third National Climate Assessment, released earlier this year, found that if greenhouse gas emissions
are not reduced it is likely that American communities will experience:

» increased severity of health-harming smog and particulate pollution in many regions;
» intensified precipitation, hurricanes, and storm surges;

» reduced precipitation and runoff in the arid West;

» reduced crop yields and livestock productivity;

» increases in fires, insect pests, and the prevalence of diseases transmitted by food, water, and
insects; and

» increased risk of illness and death due to extreme heat.

We must act now to reduce carbon pollution and mitigate these impacts. Fossil fuel-fired power plants
are the largest source of greenhouse gases in our nation, and the solutions are at hand to reduce carbon
pollution from the power sector. Reducing carbon pollution will also result in important reductions in
health-harming co-pollutants such as mercury, nitrogen oxides, sulfur dioxide, and particulates. Reducing
these co-pollutants will reduce asthma attacks, heart attacks, hospital admissions, missed school and work
days, and premature deaths.

C. Best System of Emission Reduction
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We strongly support EPA’s proposed “best system of emission reduction,” which sets targets for each
state’s CO2-emitting power plants by looking at the real-world potential to reduce their carbon
pollution by deploying renewable energy, harvesting our nation’s vast energy efficiency resource,
improving the efficiency of power plants, and relying more on lower-emitting power plants and less on
the highest-emitting power plants.

Under the Clean Air Act and Supreme Court precedent identifying greenhouse gases as “air pollutants”
covered under the Act, EPA is required to identify the “best” system of emission reduction that has been
“adequately demonstrated” considering cost, energy requirements, and other health and environmental
outcomes. We know that the system of emission reduction proposed by EPA is adequately demonstrated
because power companies and states across the country are effectively using each of the building blocks
to cut emissions of carbon pollution and other dangerous air pollutants from fossil fuel-fired power plants.
We agree with EPA that it is the “best” system as defined by the Clean Air Act because it has the
potential to secure large reductions in carbon pollution at reasonable cost, and will provide companies and
states with flexibility to manage energy requirements and identify the emission reduction pathways that
make the most sense for them.

This system of emission reduction reflects the reality of the electricity system, within which different
power generation sources and demand-side energy efficiency resources are managed dynamically to
ensure that energy demand is met at each moment in time. Companies and states have long been relying
on the interconnected nature of the electric grid to reduce harmful pollution from power plants. Because
supply and demand must be continuously balanced on the grid, adding renewable electricity backs down
generation at fossil fuel-fired plants—and reduces emissions accordingly. Likewise, improving energy
efficiency lowers demand for electricity, reducing power generation and thus emissions. States and
power companies have been increasing use of natural gas plants which has reduced emissions from coal-
fired power plants. Coal-fired power plants can (and many already do) co-fire with natural gas, which
reduces combustion emissions. Coal plants can also be converted to burn natural gas which reduces
combustion emissions, which has occurred at many facilities. These techniques—deploying non-emitting
generation resources, improving energy efficiency, and switching to lower-polluting fuels—are traditional
methods of addressing air pollution issues under the Clean Air Act.

EPA’s proposed system of emission reduction — an emission limit that power plants can achieve through
compliance measures including efficiency improvements at power plants, shifts from coal to gas-fired
power generation, deployment of renewable energy, and harvesting energy efficiency —meets the
requirements of the Clean Air Act. The emission reduction techniques included in the targets are
“adequately demonstrated” and enable sources to achieve the greatest emission reductions considering
cost, impacts on energy, and other health and environmental outcomes (note comments below on
expanding and strengthening the BSER). The flexibility of this system enables states to secure emission
reductions cost effectively, to manage impacts on energy and ensure that there are no effects on
reliability, and to reduce carbon emissions by building on existing state clean energy and efficiency
programs. This system allows states to secure all of the co-benefits of transitioning to cleaner energy and
harvesting energy cfficiency, reducing not only carbon pollution but also the burden of other health-
harming air pollution on their communities. Investment in renewable generation and energy efficiency
will drive job creation. The fuel savings of renewable resources and energy efficiency improvements will
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lower utility bills for families and businesses. Those savings will then be spent on other goods and
services, stimulating the economy, as states with strong energy efficiency programs are already
experiencing.

The system of emission reduction identified by EPA can achieve even greater emission reductions than
is reflected in EPA’s analysis.

The BSER building blocks proposed by EPA include:

1) Making existing coal plants more efficient

2) Using existing natural gas plants more effectively
3) Increasing renewable and nuclear generation

4) Increasing end-use energy efficiency

A careful analysis of the emission reduction opportunities in each of the four blocks identified by EPA
demonstrates that even greater savings are available from each of the four blocks. As discussed in detail
below and in EPA’s Notice of Data Availability Released on October 27, 2014, EPA must also fix the
formula for calculating state targets to properly account for reductions in emissions from renewable
energy and energy efficiency.

D. BSER Building Block 1 & 2

EPA’s analysis appropriately considered the potential for efficiency improvements at power plants to
drive reductions in emissions when combined with the rest of the proposed system of emission reduction.
EPA identifies opportunities for improvements that can be made based on specific power plant upgrades
and also for operational and maintenance changes. EPA determined that coal-fired power plants can
achieve at least a six percent improvement in performance. This is a conservative estimate. Analysis of
carbon emissions at coal plants shows that even greater reductions would be available if power plants
simply had to match the lowest emission rate actually achieved by the plant over the past decade.

In its Notice of Data Availability, EPA requested comment on whether it should consider, alongside
existing NGCC plants, redispatch from coal plants to new NGCC and the potential to co-fire with natural
gas or convert to natural gas at existing coal boilers. While we believe that scaling up energy efficiency
and renewable energy is the best and least-cost compliance pathway and will urge states to focus their
compliance plans on clean energy, we urge EPA to set targets that reflect the opportunities presented by
all three coal to natural gas options. Already all three of these pathways are being deployed across the
country even without any carbon pollution standards in place—and as such they are clearly adequately
demonstrated, and reasonable in cost. All three of these pathways secure significant reductions in
combustion carbon emissions, as well as significant reductions in harmful co-pollutants like mercury,
NOx, SOy, and particulates at the power plant stack. These co-benefits will have enormous near-term
benefits to public health. In addition to providing tremendous health benefits, fuel switching will reduce
the need for and the costs of pollution controls on coal-fired power plants.
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However, given the increase in the use and extraction of natural gas already underway in the country, we
strongly urge EPA to address emissions of methane, a potent climate pollutant, from oil and natural gas
development under the Clean Air Act. President Obama committed to taking action on methane as part of
the Climate Action Plan. It is vital that EPA follow through on this pledge by promptly commencing a
rulemaking to set standards limiting emissions of dangerous climate and public health harming pollutants
from new and existing sources in this sector.

In its original proposed rule, EPA considered the potential to shift power generation from existing coal-
fired power plants to underutilized natural gas combined cycle (NGCC) plants. EPA did not include new
NGCC plants in setting state targets but suggested that it was considering whether states should be
allowed to use new NGCC plants for compliance purposes. EPA must ensure symmetry between the
resources available for compliance purposes and the resources used to determine the targets. Thus, unless
a potential compliance option is too costly or not adequately demonstrated, it must be included in setting
the target if EPA will allow its use for compliance purposes.

E. BSER Building Block 3

EPA appropriately considered the potential to reduce emissions from coal and gas fired power plants by
deploying renewable energy. But EPA has significantly underestimated the amount of renewable energy
that can be deployed at reasonable cost. In its proposal, EPA included two frameworks for analyzing the
potential for emission reductions via renewable energy deployment—the use of regional averages of
renewable energy policies and a technical-economic potential analysis. Both significantly underestimate
the actual potential by failing to reflect the dramatic cost reductions that have occurred in recent years. In
order to properly assess the potential from renewable energy, EPA must use up-to date data. Current data
show that wind and solar costs are each approximately 45 percent less costly than EPA assumed in its
analysis. We urge EPA to use current data and any subsequently published data on costs and technical
potential in order to evaluate the quantity of renewable energy that can be deployed at reasonable cost in
cach state. We further urge EPA to ensure that the rate of renewable energy deployment assumed in
EPA’s analysis is at least as fast as the historical rates of deployment.

F. BSER Building Block 4

EPA’s Proposed Standards properly considered the potential to use improved demand-side energy
efficiency to drive reductions in carbon pollution, which will also drive reductions in the harmful co-
pollutants emitted by fossil fuel-fired power plants. By making investments to increase energy efficiency
in our homes, businesses and factories, we can reduce carbon pollution while also lowering utility bills,
creating jobs, and stimulating the economy.” Based on its analysis, EPA determined that states can
eventually achieve incremental annual energy savings of 1.5 percent of retail sales. This level of energy
efficiency is readily achievable and, if anything, underestimates the amount of energy efficiency that can
be achieved. In reaching its determination that 1.5 percent annual savings are possible from energy

> See generally John A. “Skip” Laitner and Matthew T. McDonnell, Energy Efficiency as a Pollution Control
Technology and a Net Job Creator Under Section 111(d) Carbon Pollution Standards for Existing Power Plants
(Nov. 2014) (Attachment A).
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efficiency, EPA excluded a number of important additional opportunities for energy efficiency such as
building codes, transmission and distribution, voltage optimization, and combined heat and power—
which indicates how conservative EPA’s analysis is. The country’s energy efficiency resource is vast,
and grows continuously as new technologies are developed. Further, EPA also underestimates the
potential for energy efficiency by assuming that states will only be able to ramp up energy efficiency
programs extremely slowly. But new energy efficiency programs can be implemented more quickly than
EPA assumes, as demonstrated by the faster expansion of efficiency programs achieved in practice by
many states. EPA should use a faster ramp up rate, allowing for greater overall emission reductions from
energy efficiency.

EPA’s analysis also overestimated the cost of improving energy efficiency by using cost assumptions
more than fifty percent above the costs observed in practice—including costs observed in the assessments
cited by EPA. EPA should use more realistic program cost numbers and data on the true scale of
demand-side energy efficiency potential in its analysis of the potential for carbon reductions.

G. Formula Change for Building Block 3 & 4

EPA should ensure that the calculation of state targets fully reflects the role of renewable energy and
energy efficiency in reducing carbon pollution.

In its October 27, 2014 Notice of Data Availability, EPA explains that the original formula used in its
proposed rule failed to correctly account for the emission reductions generated by renewables and energy
efficiency. As EPA explains, the formula used in the proposed rule failed to account for the reduction in
generation at coal and gas power plants that will occur when additional renewables are added to the grid
and when we improve energy cfficiency. When EPA sets final state targets, it should use the corrected
formula proposed in the Notice of Data Availability. This is particularly important because it will ensure
that the Clean Power Plan fully reflects the potential for emission reductions achievable under the best
system of emission reduction.

H. Strengthening the CPP

All of the suggested changes to the CPP proposal noted above have the potential to strengthen the public
health and environmental outcome and we believe this can be accomplished at reasonable cost.

The impact of using outdated cost and performance numbers for renewables and energy efficiency in
estimating the cost of the Clean Power Plan is substantial. EPA found that under the Clean Power Plan,
the power sector could reduce its emissions by 30% in 2030 below 2005 levels, costing between $7.5
billion and $8.8 billion. But because EPA used unreasonably high and out-of-date cost assumptions for
renewable energy and energy efficiency, EPA substantially overstates the costs of compliance with the
standard and underestimates the potential to make these critical carbon reductions. A study by the Natural
Resources Defense Council found that simply by updating the cost and performance parameters for
renewable generation and energy efficiency to be consistent with today’s technologies, compliance could
be achieved at net savings of $1.8 billion in 2020 and $6.6 billion in 2030. In the final rule, EPA should

11
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update its cost numbers and strengthen the state targets to reflect the emission reductions available based
on current data on availability and cost.

I. Environmental Justice

The Clean Power Plan will result in significant improvements in air quality across the country. EPA
estimates that it will result in a twenty-five percent drop in the pollutants that lead to soot and smog.
However, we urge EPA to include in the final guidance a robust discussion of the ways in which state
plans can be designed to ensure that communities bearing a disproportionate share of ambient air
pollution burdens have those burdens reduced. State plans will determine how the carbon pollution
reductions required by the state targets are achieved—and with those reductions, reductions in harmful
co-pollutants will follow. This will be particularly important in the context of state planning around
attainment of ozone ambient air quality standards and other clean air protections, enabling comprehensive
planning to ensure that states are ensuring that carbon pollution is reduced and other harmful air pollution
problems are addressed.

J. State Plan Flexibility & Minimum Requirements to Ensure Enforceability

We support EPA’s proposal to give states flexibility to design tailored plans to meet their carbon
pollution reduction targets. States will be able to build their plans on the foundation of existing clean
energy and efficiency policies, and shape their plans to capture the emission reduction opportunities that
deliver the greatest co-benefits for their citizens—cleaner air, more efficient homes and businesses with
lower utility bills, and a vibrant clean energy economy.

In order to satisfy the requirements of the Clean Air Act and EPA’s long-standing regulations, the Clean
Power Plan must ensure that emission reductions secured under the plan are verifiable and enforceable.
State plans taking a source-based approach can do this by requiring that each power plant achieve the
target rate by keeping its emissions below the target rate or purchasing necessary credits or, in a “mass-
based” system by holding sufficient emission allowances. EPA must define minimum requirements for
measurement and verification of energy efficiency and renewable energy that will be used as creditsin a
rate-based system.

In order to ensure enforceability, a state taking a “state commitment” approach must also incorporate a
“backstop” mechanism that will ensure that any shortfall in emission reductions will be remedied and that
applies to the regulated emission sources. States can help regulated sources comply by requiring actions
such as implementation of energy efficiency or purchase of renewable energy by other entities such as
load-serving utilities. But it is important that the state plan ensures, through the backstop, that there is an
enforceable mechanism that ensures that the emission reductions will be achieved. The backstop
mechanism could be designed by the state and should be incorporated in its plan. In order to ensure that
the requirements of the Act are met and protect environmental integrity of the standards, backstops must
be triggered automatically by any shortfall and apply directly to the regulated sources.

12
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K. Conversion of State Targets from Rate to Mass

We support the conversion of rate targets to mass-based targets. EPA must ensure that the conversion
process provides equivalence between the two targets.

We support EPA’s effort to facilitate state adoption of mass-based targets. EPA must provide clear and
rigorous guidance to ensure that a state plan adopting a mass-based approach is equivalent to the rate-
based target. In addition, in order to fulfill the statutory mandate to address harmful air pollation through
limitations on emissions, EPA must ensure that states will achieve the necessary reductions through the
actions taken in their plans and that emission reductions are not eroded due to changes in electricity
generation between neighboring states that have different plan structures (rate vs. mass) or different target
rates.

L. Model State Plans

In order to support state plan development, EPA should provide model plan components that states could
utilize (for example flexible, source-permit-based rate-based programs and mass-based programs with
trading). EPA should emphasize model components facilitating state deployment of renewable energy
and demand-side energy efficiency. EPA should also specify minimum criteria or requirements for each
policy approach to ensure enforceability. Further, EPA should provide guidance on the full range of
potential multistate approaches—from agreements about renewable energy and energy efficiency, to
frameworks allowing emission reduction credits to cross state lines, to joint state plans.

M. Strong Interim Targets, Compliance Periods & Program Review

Strong interim targets are essential to deliver near-term reductions in carbon pollution and begin to
transition the power sector towards lower-polluting infrastructure, deploying investments in renewable
energy and energy efficiency that will create jobs and stimulate the economy.

The interim standard that takes effect beginning in 2020 is amply achievable. The extensive analysis of
the building blocks, set out below, addresses important and cost-effective ways the building blocks can be
strengthened by achieving deeper emissions reductions over a more accelerated time frame. These
include achieving deeper reductions at the source through cost-effective co-firing and repowering with
lower emitting fuels that is being widely deployed at coal plants today, the demonstrated potential to
deploy more extensive and cost-effective renewable energy resources, and the rapid mobilization of
demand side energy efficiency including a broader array of efficiency solutions than considered by EPA.

EPA expressly recognized that a more rigorous standard could be achieved by 2025, finding that it is
achievable for power sector emissions to be 29 percent below 2005 levels in 2025 based on the changes
reflected in the four building blocks. EPA’s finding that a deeper reduction in 2025 is achievable based
on solutions adequately demonstrated meets the pertinent statutory criteria for determining the best
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system of emission reduction and thereby requires EPA to establish such a standard in 2025 that “reflects
the degree of emission limitation achievable.” Alternatively, EPA must establish a five year compliance
requirement beginning in 2025 and continuing through 2029 that is far more rigorous than the 2020-2029

10-year average interim standard.

EPA must also provide a legally enforceable timeline for securing reductions no later than 2030. As EPA
recognizes, Congress has woven an updating mechanism into the fabric of section 111 that commands the

Agency refresh the BSER for new sources “at least every eight years” and is inextricably connected with

updating the existing source standards. EPA must carry out its legal responsibility by committing to
determine in 2025, through a legally enforceable mechanism, the BSER that applies over time — and that
is not stagnant in maintaining in 2030 the standard of performance established a decade earlier. Rather,
the BSER analysis must be, as Congress intended, a is vibrant, rigorous, and dynamic tool in securing for
our nation’s public health, environmental quality, and prosperity--no later than the 2030 timeframe--the
additional far deeper “degree of emission reductions achievable.”

14
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Introduction
The Intergovernmental Panel on Climate Change’s recent report, “Climate Change 2013: The Physical
Science Basis,” includes several grim findings:
=  Warming of the climate system is unequivocal, and since the 1950s, many of the observed
changes are unprecedented over decades to millennia. The atmosphere and ocean have warmed,
the amounts of snow and ice have diminished, sea level has risen, and the concentrations of

. 4
greenhouse gases have increased.

= Itis extremely likely that human influence has been the dominant cause of the observed warming
since the mid-20th century.’

= Continued emissions of greenhouse gases will cause further warming and changes in all
components of the climate system. Limiting climate change will require substantial and sustained
reductions of greenhouse gas emissions.’
Climate impacts are already affecting American communities—and the impacts are projected to intensify.
The U.S. Global Change Research Program has determined that if greenhouse gas emissions are not
reduced it is likely that American communities will experience:
= increased severity of dangerous smog in cities;’
= intensified precipitation events, hurricanes, and storm surges:*
« reduced precipitation and runoff in the arid West;’

= reduced crop yields and livestock productivity;'

= increases in fires, insect pests, and the prevalence of diseases transmitted by food, water, and
: 11
insects;  and

» increased risk of illness and death due to extreme heat.'

* Intergovernmental Panel on Climate Change Working Group I, Summary for Policymakers, at 4 (2013), available
at http://'www.climatechange2013.org/images/report/ WG1ARS SPM FINAL .pdf.

> Id at17.

S Id at19.

7 U.S. Global Change Research Program, Global Climate Change Impacts in the United States, at 92-93 (2009),
available at http://downloads.globalchange. cov/usimpacts/pdfs/climate-impacts-report.pdf.

¥ Id. at 34-36.

° Id. at45.

Y 1d at 74-75, 78.

" Id. at 82-83.
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Extreme weather imposes a high cost on our communities, our livelihoods, and our lives. The National
Climatic Data Center reports that the United States experienced seven climate disasters each causing more
than a billion dollars of damage in 2013, including the devastating floods in Colorado and extreme
droughts in western states.” These are precisely the type of impacts projected to affect American
communities with increasing frequency and severity as climate-destabilizing emissions continue to
accumulate in the atmosphere.

Power plants are far and away the largest source of greenhouse gas emissions in the United States.* In
2012, fossil fuel fired power plants emitted more than 2 billion metric tons of COse, or 40% of U.S.
carbon pollution and nearly one-third of total U.S. greenhouse gas emissions."”

Section 111 of the Clean Air Act provides for the establishment of nationwide emission standards for
major stationary sources of dangerous air pollution—including, since 1971, power plants.'® In response
to the Supreme Court’s decision in Massachusetts v. EPA" that the Clean Air Act’s protections
encompass greenhouse gas emissions and to EPA’s science-based determination that these climate-
destabilizing emissions endanger public health and welfare,'® EPA is now developing § 111 Carbon
Pollution Standards for power plants.

EPA is developing carbon pollution-reduction standards for new and existing power plants under Clean
Air Act § 111(b) and (d) respectively. Emission standards for existing pollution sources are developed
and implemented through a dynamic federal-state collaboration, the legal underpinnings of which are
described here. Through this collaboration, reflected in the Clean Power Plan proposed by EPA in June
under § 111(d), EPA and the states can put in place strong standards that will drive cost-effective
reductions in carbon pollution and support our nation’s transition to a cleaner, safer, smarter power
infrastructure.

" Id. at 90-91.

3 National Climatic Data Center, Billion-Dollar U.S. Weather/Climate Disasters 1980-2013 (2014), available at
www.ncdc.noaa.gov/billions/events.pdf.

" Unless otherwise indicated, this document uses the term “power plants” or “clectric generating units” (EGUs)
generically to refer to existing EGUs covered by the requirements of the proposed Clean Power Plan.

> EPA, DRAFT Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2012, at ES-5 to ES-7, tbl. ES-2
(Feb. 2014), available at hitp://www .epa.gov/climatechange/Downloads/ghgemissions/US-GHG-Inventory-2014-
Main-Text.pdf. Of the heat-trapping pollutants emitted by sources in the United States, carbon dioxide is by far the
most prevalent. Transportation emissions are the only greenhouse gas emission source that approaches the scale of
power plants.

16 See, e.g., Congressional Research Service, “Climate Change: Potential Regulation of Stationary Greenhouse Gas
Sources Under the Clean Air Act,” Larry Parker and James E. McCarthy, 7-5700, R40585 (May 14, 2009).

17549 U.S. 497 (2007).

¥ Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air
Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009).
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Background

Section 111(b) directs EPA to identify (“list”) categories of stationary sources that significantly contribute
to dangerous air pollution, and to establish emission standards for air pollutants emitted by new sources in
the listed categories.”” Power plants were listed in 1971.%° Section 111(d) directs the development of
emission standards for pollutants emitted by existing sources in the listed categories. Emission standards
are not established under § 111(d) if a source category’s emissions of a specific pollutant are regulated
under the provisions of the Clean Air Act addressing hazardous or criteria air pollutants.” *

The Clean Air Act provides that an emission standard (for new or existing sources) must reflect the
emission reductions achievable through application of the “best system of emission reduction” that EPA
finds has been adequately demonstrated, taking into account costs and any non-air quality health and
environmental impacts and energy requirements.” For existing sources, once EPA guidance is issued
identifying the best system of emission reduction and the emission reductions achievable under that
system, the standards are implemented through state plans submitted to EPA for approval.” These plans
must provide for the enforcement of the emission standards.”

The CPP is Consistent with Longstanding Regulation of Power Plants Under the CAA

EPA has long regulated pollutant emissions from power plants, which the largest single source of most air
pollutants in the nation. Soon after Congress enacted the 1970 Clean Air Act amendments that first
provided for a strong federal role in addressing air pollution, EPA established national standards for

¥ 42 US.C. § 7411(b)(1).

2 Air Pollution Prevention and Control: List of Categories of Stationary Sources, 36 Fed. Reg. 5931 (Mar. 31,
1971) (listing “Fossil fuel-fired steam generators of more than 250 million B.t.u. per hour heat input™).

1 42 U.S.C. § 7411(d). Congress enacted § 111 in the 1970 Clean Air Amendments. Emissions of criteria
pollutants from all sources are addressed through the detailed State Implementation Plan process set forthin § 110,
id. § 7410, and hazardous air pollutants are the subject of a detailed framework of protections set out in § 112, id §
7412. Inits 1975 implementing regulations and for the subsequent 15 years EPA treated § 111(d) as a means of
“filling the gap,” and addressing pollutants that were not otherwise covered by § 110 or 112, See 40 Fed. Reg.
53,340, 53,340 (Nov. 17, 1975). In 1990, the House and Senate passed conflicting amendments to § 111(d), both of
which were included in the Clean Air Act Amendments of 1990. In a 2005 rulemaking, after conducting a thorough
analysis of the language and legislative history of the two versions, EPA described one way to reconcile them ina
manner that comported with the overall thrust of the Clean Air Act Amendments of 1990. EPA concluded that it has
authority under § 111(d) to regulate any air pollutant not listed under § 112(b) (i.e., any non-hazardous air
pollutant), even if the source category to be regulated under § 111 is also being regulated under § 112. See 70 Fed.
Reg. 15,994, 16,030-32 (Mar. 29, 2005). Thus, the only pollutants EPA may nof regulate under § 111(d) are
hazardous air pollutants emitted from a source category that is actually being regulated under § 112 and criteria
pollutants.

2 42 U.S.C.§ 7411(d).

2 Id. § 7411(a)(1).

*Id § 7411(d)(1)(A).

> Id. § 7411(d)(1)(B).
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emissions of SO, from coal-fired power plants.”® Reflecting Congressional recognition of the
extraordinary impact of energy generation on air pollution and the need to address that poliution while
ensuring electricity supply, numerous provisions of the statute authorize, and in many cases require, EPA
to consider energy-related impacts of pollution standards. EPA has established pollution standards for
fossil fuel-fired power plants to address emissions of, among other things, sulfur dioxide; nitrogen oxides;
particulate matter; and mercury, acid gases, and other hazardous air pollutants. As a result, harmful
emissions of many of these pollutants have been dramatically reduced or soon will be, without harming
the power sector’s ability to deliver affordable, reliable electricity. The regulation of CO; emissions from
power plants under the Clean Power Plan is no different. The flexibility provided in Section 111(d) and
the authority delegated to EPA to consider energy impacts has enabled the Agency to propose, in the
Clean Power Plan, a flexible framework that empowers states to deploy measures that will cost-
effectively reduce CO, emissions without any adverse impact on electric reliability. Furthermore, in
taking a flexible-systems based approach to CO; regulation, EPA has accommodated and recognized
state-driven efforts to reduce emissions using this flexible toolkit.

The impact of coal-fired power plants on air quality is very significant. In addition to being major sources
of fine particles (PM2.5), coal-fired power plants emit approximately 70% of total U.S. SO, emissions,
46% of mercury emissions, 19% of NO, emissions, and one-third of anthropogenic greenhouse gas
emissions, in the form of CO,.”’

Cognizant of the relationship between energy generation and air pollution, Congress has specifically
authorized, if not required, EPA to consider this relationship in numerous provisions of the Clean Air
Act.” Throughout the Clean Air Act, Congress expressly compels EPA to consider the “energy impacts”

*¢ «Standards of Performance for Fossil-Fuel-Fired Steam Generators for Which Construction is Commenced A fter
August 17,1971, 36 Fed. Reg. 24,876, 24, 879 (Dec. 23, 1971) (codified at 40 C.F.R. § 60.40-46.)

*" James E. McCarthy, Clean Air Issues in the 113th Congress, Congressional Research Service Report (June 27,
2014) at 5.

¥ See, e.g., 42 U.S.C. §§ 7408(b)(1) (requiring Administrator to issue information on pollution control techniques,
including energy requirements for controls); 7408 (H)H(2)(C) (requiring Administrator to provide information on
energy impact of pollution control measures); 7409(d)2)(C)(requiring Administrator to appoint a committee to
advise EPA on, inter alia, “energy effects” that may result from strategies for NAAQS attainment and
maintenance); 7410(f)(providing a process to temporarily suspend SIP requirements in response to “energy
emergencies”); 741 1(a)(1)(mandating that “energy requirements” must be taken into account in selection of best
system of emission reduction); 7411()(1)(A)(ii) (authorizing waiver for innovate systems of emission reduction
based on inter alia, “lower cost in terms of energy . . . impact”); 7412(d)(2)(compelling consideration of energy
requirements in establishing emission standards); 7412(H)(2)(A)(compelling consideration of “energy” as a factor in
setting emission standards); 7429(a)(2)(compelling consideration of energy requirements in setting emission
standards); 7491(g)(1)(requiring “energy. . . impacts of compliance™ to be taken into account in reasonable progress
determination) 7491(g)(2)(requiring “energy . . . impacts of compliance” to be taken into account in determining
best available retrofit technology); 7511b(e)(1)(A) compelling consideration of “energy impacts” in determination
of best available controls); 7617(c)(5)(requiring economic impact analysis to include “effects of standard or
regulation on energy use”)765 1(b)(stating that the purpose of Title IV is “to encourage energy conservation, use of
renewable and clean alternative technologies, and pollution prevention as a long-range strategy”); 765 1b(f)(stating
that nothing in the Title IV allowances trading program shall be construed as modifying the Federal Power Act or
affecting FERC authority under that act); 7651c(f)(providing for emissions allowances based on avoided energy
generation); 7651f(b)(2}D)(requiring consideration of energy impacts in establishing NOy emission limitation for
boilers); and 7651(g)(c)(1)B)(allowing emission limitations to be satisfied by reduced utilization achieved through
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of pollution control measures when setting emission standards.” Furthermore, with respect to emissions
of hazardous pollutants, SO,, and NOx, Congress specifically provided for the regulation of fossil-fuel
fired power plants.*

The long history of EPA’s regulation of power plants also demonstrates how some members of the power
industry have repeatedly responded to urgently needed, health-protective pollution standards by denying
the harms caused by power plant pollution and by making exaggerated claims that clean air standards
constituted regulatory overreach into the energy market that would disrupt electric reliability. In 1974, an
advertisement by American Electric Power Company, one of the largest sources of power plant pollution
in the country, alleged that EPA emission standards for SO, would cause: “Literally thousands
unemployed. Millions lost in state tax revenues and more millions lost by businesses that supply the coal
industry.”" In 1982, AEP sent mailers to its customers claiming that proposed EPA controls to avoid acid
rain would cost the company and its customers $2 billion a year based on a study described by the
Congressional Research Service as using “questionable assumptions.” In 1990, an AEP official told the
Boston Globe that CAA legislation to address acid rain could lead to “the potential destruction of the
Midwest economy.”’ In 2004, opposing standards to control hazardous air pollutants emitted by power
plants, AEP claimed that “there is a lack of any demonstrated link between power plant emissions and
inhalation based health effects risks.”** In 2011, AEP’s sustainability report claimed that “power plant
particulate emissions are not a significant risk to public health,”** and AEP’s chairman and CEO claimed
that Clean Air Act pollution standards would cause AEP to “prematurely shut down nearly 25% of [its]
current coal-fueled generating capacity, cut hundreds of good power-plant jobs, and invest billions of
dollars in capital” and stated that, “The sudden increase in electricity rates and impacts on state
economies will be significant.”®

The reality of Clean Air Act standards for power plants has demonstrated such fear-mongering to be
entirely baseless. The federal clean air standards addressing SO,, NO, hazardous air pollutants (including
mercury), and particulate matter have without exception achieved pollution reductions without affecting
the provision of reliable, affordable power. Since the Clean Air Act was passed in 1970, particulate
matter emissions have been cut by 83% and SO, emissions by 58%--while our population grew by over

energy conservation); see also id. at 7412(n)(1)(specifically requiring EPA to make determinations regarding the
regulation of emissions of hazardous pollutants from electric utility steam generating units).

* See above.

30 See 42 U.S.C.§§ 7412(n)(1) (requiring EPA to make determinations regarding the regulation of emissions of
hazardous pollutants from electric utility steam generating units; 7651b (SO, emission limitation and trading
program for existing and new power plants); and 7651f (NOx emission limitation and trading program for existing
and new power plants).

! The Washington Post, Oct. 25, 1974, AEP Display Ad 32, “Amen!”

’2 Sarasota Herald-Tribune, Sept. 4, 1982, “The dirty politics of clean air.”

33 Boston Globe, Oct.17, 2010, “A clear water revival.” accessible at http://articles.boston.com/2010-10-
17/mews/29321038 1 acid-rain-power-plant-global-warming. (viewed 8/18/2011).

3* AEP Comments on EPA’s Proposed National Emissions Standards for Hazardous Air Pollutants, June 29, 2004,
EPA Rulemaking Docket, Doc ID: EPA-HQ-OAR-2002-0056-3558.

> AEP 2011 Corporate Accountability Report, p. 22. accessible at
http.//www.aepsustainability.com/docs/2011_AEP_CAReport.pdf.

°® AEP Press Release, June 9, 2011, “AEP shares plan for compliance with proposed EPA regulations.” accessible at
http://www.aep.com/environmental/mews/?id=1697 (viewed 8/18/2011).
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50% and the economy by over 200%. In 1990, power companies predicted that addressing SO, pollution
would cost $1000-$1500/ton and electricity prices would increase up to 10% in many states. The actual
pollution reduction cost has been between $100-$200/ton for most of the program, and electricity prices
fell in most states. As a result of the reductions in pollution achieved, acid rain has been dramatically
reduced and the limits on SO, were met faster and at a dramatically lower price than expected in 1990.%
Between 1990 and 2006, when electric utilities were claiming that electricity rates would increase
substantially because of EPA regulations, rates actually fell in most states—by 47% in Arkansas, 32% in
Georgia, 64% in Illinois, 28% in Indiana, 35% in Michigan, 30% in North Carolina, 18% in Ohio, 36%
in Pennsylvania, 40% in Utah, and 36% in Virginia.”® In the meantime, our nation’s preeminent public
health organizations—including the American Lung Association and the American Academy of
Pediatrics—have documented the serious respiratory, cardiovascular, and development harm—
particularly for children and the elderly—caused by power plant pollutants, and the importance of
addressing these emissions.” Because of the health harms reduced by federal clean air standards, the
benefits of the Clean Air Act will have exceeded the costs of pollution reductions by 30:1 between 1990-
2020.*

More recently, in challenging the Cross-State Air Pollution Rule (CSAPR), energy industry petitioners
claimed that meeting the Phase I emission budget requirements of the rule would lead to the idling of
generating facilities, threaten electric system reliability, and cause blackouts.*' Yet emissions data
collected by EPA from the years when the Phase I requirements would have been in effect but for the
litigation shows that actual emissions were within the rule’s budgets—demonstrating conclusively that
compliance would not have caused the disastrous consequences predicted by industry challengers.”
Furthermore, EPA determined that the vast majority of the emissions reductions required by Phase II of
the rule could be met by power plants resuming operation of already installed but unused pollution control
devices.” With respect to the Mercury and Air Toxic Standards (MATS), energy industry claims about

37 See U.S. House of Representatives Committee on Energy & Commerce, June 16, 2009, “Industry claims about the
costs of the Clean Air Act.” accessible at http://democrats.energycommerce.house.gov/Press
111/20090616/dc_industryjobs.pdf (viewed 8/18/2011).

** See U.S. House of Representatives Committee on Energy & Commerce, June 16, 2009, “Industry claims about the
costs of the Clean Air Act.” accessible at http://democrats.energvcommerce.house.gov/Press
111/20090616/dc_industryjobs.pdf (viewed 8/18/2011); U.S. Environmental Protection Agency, April 2011, “The
benefits and costs of the Clean Air Act from 1990 to 2020.” accessible at
http.//www.epa.gov/oar/sect812/prospective? .html (viewed 8/18/2011).

3 American Lung Association, American Thoracic Society, American Public Health Association, Asthma and
Allergy Foundation of America, American Academcy of Pediatrics, Physicians for Social Responsibility, Letter to
Representative Joe Barton, May 10, 2011. Accessible at: http://www.lungusa.org/get-involved/advocate/advocacy-
documents/doctors-letter-.pdf.

* Environmental Protection Agency, April 2011, “The Benefits and Costs of the Clean Air Act from 1990 to 2020.”
Accessible at http:/www.epa.gov/air/sect812/feb1 1 /fullreport.pdf.

" See EME Homer City Generation, L.P. v. U.S. EPA, No. 11-1302 (D.C. Cir.), Luminant Mot. for Stay (Dkt. No.
1329866) (filed Sept. 15, 2011), at 16-20; Kansas Util.’s Mot. for Stay (Dkt. No. 1337158) (filed Oct. 21, 2011), at
6-14; Wisc. Electric Power Co.’s Mot. for Stay (Dkt No. 1339347) (filed Nov. 1, 2011), at 10; Entergy Corp. Stay
Mot. (Dkt. No. 1338085) (filed Oct. 26, 2011), at 12-19; Ohio Mot. for Stay (Dkt. No. 1342027) (filed Nov. 15,
2011), at 18-19.

2 See EME Homer City Generation, L.P. v. U.S. EPA, No. 11-1302 (D.C. Cir.), EPA Motion to Lift the Stay
Entered on December 8, 2011 (Dkt. No 1499505, Y(filed June 26, 2014), at 17-20.

* See id. at 19-20.
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the extent of compliance costs have also proven to be inflated. First Energy claimed in 2011 that its
MATS compliance costs would be $2-3 billion dollars, but by 2013 that estimate fell to $465 million.*
Southern Company’s initial estimates of compliance costs fell by 900 million dollars between the time the
rule was proposed and 2012;* AEP’s estimate of its costs of compliance also dropped by billions of
dollars over this period.*

The Clean Power Plan is also consistent with EPA’s long tradition of working collaboratively with states
to foster pioneering state efforts to reduce pollution.

States have led the way in promoting renewable energy and energy-efficiency as pollution reduction
measures. EPA has accommodated this state-driven innovation by providing avenues for states to satisfy
Clean Air Act requirements through the use of such measures.

The development of the Regional Haze Rule exemplifies how EPA has responded to state-driven efforts
to achieve pollution reduction through renewable energy and energy efficiency measures. The Western
Governors’ Association (WGA) provided recommendations to EPA in the context of the Agency’s
development of regional haze rules’ that called for a compliance alternative under which state
implementation plans for western states would include renewable energy and energy efficiency as a
pollution control strategy.*® EPA reopened the comment period specifically to address the
recommendations of the WGA, and proposed adding a new regulation, 40 C.F.R. § 51.309, that provided
the alternative compliance program sought by the WGA’s recommendations.” EPA ultimately finalized
that alternative compliance measure, which fully reflected the WGA’s recommendations regarding
renewable energy and energy cfficiency measures.”

The NOx SIP call also demonstrates how EPA has facilitated the use of renewable energy and energy-
efficiency measures by employing a flexible approach that allows states to rely on these measures for
cost-effective emission reductions. In that rulemaking, EPA determined state emission budgets by
considering the level of NOx reductions that could be obtained by applying pollution control technologies

*See FirstEnergy, 2011 Q3 Earnings Call (Anthony Alexander, CEO)

http://seckingalpha.com/article/30421 1 -firstenergys-ceo-discusses-g3-201 1-results-carnings-call-transcript;
FirstEnergy, 2013 Q3 Earnings Call (Anthony Alexander, CEO)

http://seekingalpha.com/article/1 808342 -firstenergy-management-discusses-q3-2013-results-earnings-call-transcript.
*See Southern Company, 2012 Q2 Earnings Call (Art Beattie, CFO)

http://seckingalpha.convarticle/749651 -southern-management-discusses-q2-2012-results-earnings-call-transcript.

%6 See AEP, 2012 Q4 Earnings Call (Nicholas K. Akins, CEO)

http://seekingalpha.conv/article/1 188551 -american-electric-power-management-discusses-q4-2012-results-earnings-
call-transcript

762 Fed. Reg. 41,138 (July 31, 1997).

8 See Notice of Availability of Additional Information Related to Proposed Regional Haze Regulations; Solicitation
of Comments, 63 Fed. Reg. 46952 (Sept. 3, 1998); Letter from Western Governors Association to Carol Browner
(June 29, 1998), at 16-18, available at hitp:;//www.epa.gov/iin/oarpg/tl/fr notices/wegagclet.pdf.

* See Notice of Availability of Additional Information Related to Proposed Regional Haze Regulations; Solicitation
of Comments, 63 Fed. Reg. 46952 (Sept. 3, 1998).

%% See 64 Fed. Reg. 35,714, 35,754 (stating that section § 51.309 provides “an alternative to the general provisions of
section 51.3087).
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to utility sources, but specifically provided that state SIPs could rely on energy efficiency and renewables
as a strategy for meeting the NO, budgets.’!

Notably, in 2002 the George W. Bush Administration specifically called for the utilization of renewable
energy development and energy-efficiency as pollution reduction measures, > and much of EPA’s work to
facilitate pioneering state efforts to develop renewables and energy efficiency as pollution reduction
measures progressed under that Administration. For example, EPA has provided extensive guidance to
states on incorporating renewable energy and demand-side energy reduction measures into section 110
State Implementation Plans and demonstrating compliance with NAAQS or attainment goals through the
use of those measures.” In the last decade, a number of states have incorporated renewable energy
requirements and energy-efficiency measures into EPA approved SIPs. For example, in 2005, EPA
approved inclusion of county government commitments to purchase 5% of their annual electricity
consumption from wind power in Maryland’s SIP.>* This approval allowed the county commitments to
be credited toward NOx reduction goals for NAAQS attainment.”® In 2006, EPA Region 6 approved a
Louisiana SIP revision for attaining the 8-hr ozone standard in Shreveport that included a performance
contract whereby the City of Shreveport installed energy-saving equipment in city-owned buildings to
reduce energy use by 9121 MWh per year.” In 2007, Virginia, Maryland, and the District of Columbia
submitted SIP revisions for 8-hr ozone in the Washington non-attainment area that included commitments
by municipalities to purchase renewable energy certificates representing 123 million kWh of wind energy
each year from 2004 to 2009.”” The SIP submissions also included commitments by local and state
governments to replace conventional traffic lights with LED lights.”® In 2008, EPA approved the
inclusion of energy efficiency measures aimed at reducing NOyx emissions for Dallas-Fort Worth into the
Texas SIP.”® The SIP mandated the statewide adoption of the International Residential Code (IRC) and
the International Energy Conservation Code (IECC), and directed counties to develop ordinances to

°! See 63 Fed. Reg. 57,356, 57,362, 57438 (Oct. 27, 1998).

>2 See Fact Sheet: President Bush Announces Clear Skies & Global Climate Change Initiatives (Feb. 12, 2002)
available at http://georgewbush-whitehouse.archives.gov/news/releases/2002/02/20020214 .html.

> See, e.g., U.S. EPA, Office of Air Quality Planning and Standards, Roadmap for Incorporating Energy
Efficiency/Renewable Energy Policies and Programs into State and Tribal Implementation Plans, July 2012; U.S.
EPA, Office of Air and Radiation, Incorporating Emerging and Voluntary Measures in a State Implementation Plan
(SIP), September 2004; U.S. EPA, Office of Air and Radiation, Guidance on State Implementation Plan (SIP)
Credits for Emission Reductions from Electric Sector Energy Efficiency and Renewable Energy Measures, August
2004.

¥ 70 Fed. Reg. 24,988 (May 12, 2005).

> Id. at 24,989,

*®U.S. EPA, Office of Air Quality Planning and Standards, Roadmap for Incorporating Energy
Efficiency/Renewable Energy Policies and Programs into State and Tribal Implementation Plans, July 20612, at 35-
36, Appendix K, K-9.

" According to EPA guidance, these submittals were approved by EPA Regions in 2007, but there appears to be no
record of those approvals in the Federal Register. See U.S. EPA, Office of Air Quality Planning and Standards,
Roadmap for Incorporating Energy Efficiency/Renewable Energy Policies and Programs into State and Tribal
Implementation Plans, July 2012, at 35-36, Appendix K, K-9.

> U.S. EPA, Office of Air Quality Planning and Standards, Roadmap for Incorporating Energy
Efficiency/Renewable Energy Policies and Programs into State and Tribal Implementation Plans, July 2012, at 35-
36, Appendix K, K-9.

*? See 73 Fed.Reg. 47,835, 47,836 (Aug. 15, 2008).
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impose energy efficiency requirements on the construction of new homes to reduce electricity
consumption in those counties by at least 5% each year for 5 years.*

Under the Obama Administration, EPA has continued to work closely with states engaged in pioneering
efforts to reduce power plant pollution through renewable energy and energy efficiency measures. For
example, EPA has collaborated with the Connecticut Department of Environmental Protection (CTDEP)
to develop pathways for the state to use its renewable portfolio standard (RPS) requirements and
extensive energy efficiency programs for CAA planning and compliance under section 110.°' Having
assessed the effect of its EE and RE projects on NOx emissions during high demand days as part of the
weight of evidence analysis in its 2007 8-hr ozone attainment demonstration, CTDEP contacted EPA
Region 1 for guidance on additional opportunities for incorporating RE and EE programs into its CAA
planning.®> Region 1 responded by providing CTDEP with a guidance letter outlining key issues and
questions for CTDEP to consider in incorporating RE/EE measures into its SIP as federally enforceable
control measures.”

In addressing interstate air pollution, EPA across Republican and Democratic administrations has also
recognized and facilitated state efforts to reduce pollution through renewable energy and energy-
efficiency measures. Both CAIR and CSAPR provided states with latitude to achieve required emission
reductions through renewable energy utilization or measures to improve energy efficiency.* Specifically,
CAIR ensured that states would have flexibility in establishing allowance set-asides for both energy
efficiency and renewables.” CSAPR gave states the option of developing state plans to achieve
reductions through alternative measures to those established in FIPs,*® and provided for state creation of
allowance set-asides for energy efficiency and renewables.”’

In summary, Congress has provided EPA with the authority, and mandate, to address air pollution from
power plants. Because power plants emit a large portion of the air pollution in the United States,
addressing emissions from this category of sources is of utmost importance to protecting human health
and environmental quality. Throughout the Clean Air Act, Congress has recognized the relationship
between pollution from power plants and energy generation, and has expressly instructed EPA on the

% See Texas Commission on Environmental Quality, Revisions to the State Implementation Plan (SIP) for the
Control of Ozone Air Pollution, Apr. 27, 2005, at ES-5, 5-2, 5-3; U.S. EPA, Office of Air Quality Planning and
Standards, Roadmap for Incorporating Energy Efficiency/Renewable Energy Policies and Programs into State and
Tribal Implementation Plans, July 2012, at 35-36, Appendix K, K-8-K-9.

8 See U.S. EPA, Office of Air Quality Planning and Standards, Roadmap for Incorporating Energy
Efficiency/Renewable Energy Policies and Programs into State and Tribal Implementation Plans, July 20612, at 35-
36, Appendix K, K-9-K-10, K-12-K-14.

62 See id.

® Id. at K-14-K-15.

8% See 70 Fed. Reg. 25,162, 25, 165, 25,256, 25, 279 (May 12, 2005) (Clean Air Interstate Rule); 76 Fed. Reg.
48,208, 48,209-11, 48, 319 (Aug. 8, 2011) (Cross-State Air Pollution Rule).

8 See 70 Fed. Reg. at 25, 279 (“NOy allocation methodology elements for which States will have flexibility
include... The use of allowance set-asides . . . for energy efficiency {and, inter alia,] renewables[.]”).

% 76 Fed. Reg. at 48,209 (“Each state has the option of replacing these federal rules [in the FIP] with state rules to
achieve the required amount of emission reductions from sources selected by the state.”)

5776 Fed. Reg. at 48,319 (discussing treatment of energy efficiency), 48,327-28 (final rule provides states with
option of allocating allowances to renewable energy facilities).
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consideration of energy impacts in establishing emissions standards. Since 1971, when first empowered to
do so by the Clean Air Act Amendments of 1970, EPA has established standards for dangerous emissions
from fossil-fuel fired power plants. These regulations have achieved emissions reductions without
affecting electric reliability. Finally, for more than fifteen years, and under three different
Administrations, EPA has worked to facilitate state-pioneered efforts to achieve pollution reductions
through development of renewables and improved energy-efficiency. For these reasons, it is clear that the
CPP is consistent with EPA’s long history of addressing harmful emissions from power plants, and
constitutes a natural and necessary step forward in protecting the public from carbon pollution.
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L The Legal Foundation for the Clean Power Plan

Section 111(d) provides for dynamic federal-state collaboration in securing emission reductions from
existing sources, with state flexibility to identify the optimal systems of emission reduction for their state
while achieving the necessary environmental performance. EPA’s longstanding § 111(d) implementing
regulations®® provide for EPA to issue “emission guidelines” in which the Agency fulfills its § 111 duty to
identify the “best system of emission reduction” for a specific pollutant and listed source category.” EPA
then identifies the emission reductions achievable using that system. States are given the flexibility to
deploy different systems of emission reduction than the “best” system identified by EPA, so long as they
achieve equivalent or better emission reductions.”” The achievement of equivalent emission reductions
enables state plans to be deemed “satisfactory” in the statutorily required review.”' The statute provides
that when states do not submit a satisfactory plan, EPA must develop and implement emission standards
for the sources in that state.”

A. The statute gives EPA ample authority to oversee state compliance with § 111(d).

Although some have posited that the states have the sole authority to determine the stringency of emission
standards under § 111(d), this disregards the plain language of § 111. Section 111(a)(1) elucidates that it
is EPA—not the states—that identifies the best system of emission reduction considering the statutory
factors:

The term “standard of performance” means a standard for emissions of air pollutants which
reflects the degree of emission limitation achievable through the application of the best system of
emission reduction which (taking into account the cost of achieving such reduction and any nonair
quality health and environmental impact and energy requirements) the Administrator determines
has been adequately demonstrated.”

That definition specifically refers to “the Administrator”’ as the entity that “determines” what constitutes
the best system of emission reduction based on the statutory factors such as optimal environmental
performance (“best”) and cost. It is the Administrator who “tak|es] into account the cost of achieving

% 40 C.F.R pt. 60, subpt. B. EPA’s regulations for the general implementation of § 111(d) have not been
challenged since they were promulgated in 1975. See 40 Fed. Reg. 53,340 (Nov. 17, 1975); see also Clean Air
Mercury Rule, 70 Fed. Reg. 28,606 (May 18, 2005), vacated on other grounds by New Jersey v. EPA, 517 F.3d 574
(D.C. Cir. 2008). Any challenge would now be time-barred. 42 U.S.C. § 7607(b); see also Am. Rd. & Transp.
Builders AsS’nv. EPA, 705 F.3d 453, 457-58 (D.C. Cir. 2013); Am. Rd. & Transp. Builders Ass’'n v. EPA, 588 F.3d
1109, 1113 (D.C. Cir. 2009).

% 40 C.F.R. § 60.22(b)(5) (guidelines will “reflect|] the application of the best system of emission reduction
(considering the cost of such reduction) that has been adequately demonstrated for designated facilities, and the time
within which compliance with emission standards of equivalent stringency can be achieved™).

% See 40 C.F.R. § 60.24.

" Id; 42 US.C.§ 7411(a); id § 7411(d)2).

2 42 U.S.C. § 7411(d)2).

7 Id § 7411(a)(1) (emphasis added).

™ Id § 7602(a) (defining “Administrator” to be “the Administrator of the Environmental Protection Agency”).
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such reduction and any nonair quality health and environmental impact and energy requirements.”
Significantly, that definition is explicitly made applicable to the entirety of § 111.7

Under § 111(d)(1)(A), state plans must impose “standards of performance” on existing sources’®
according to the criteria provided in the “standard of performance” definition quoted above.”” Section
111(d)(2) directs states to submit “satisfactory” plans, implementing such standards of performance, to
EPA for review and approval.”® EPA’s regulations and emission guidelines have long interpreted the
Agency’s § 111(d) responsibility to determine whether state plans are “satisfactory” as governed by
whether the plans implement emission standards that reflect the emission reductions achievable under the
best system of emission reduction identified by the Administrator.”

EPA’s review of state plans is guided by the statutory parameters defining a “standard of performance”™—
do state plans establish emission standards that achieve emission reductions equivalent to or better than
those achievable using the best system of emission reduction? This interpretation of the statute flows
inexorably from its plain language and structure, and EPA’s interpretation of its substantive role under §
111(d) carries the weight of nearly four decades of Agency statutory interpretation and practice under the
1975 § 111(d) implementing regulations.*® It is implausible that Congress provided statutory criteria that
state plans must meet and further provided for EPA to review state plans, but did not intend for the
statutory criteria to direct the review.® Indeed, for EPA to approve state plans without regard to whether
those plans satisfy the statutory criteria for standards of performance would be arbitrary.

Yet the language of § 111 requires substantive review of state plans by EPA even more directly. A
“standard of performance” is defined as “a standard for emissions of air pollutants which reflects the

7 See id. § 7411(a) (“For purposes of this section . . .”).

6 Id § 7411(d)(1)(A).

" Id. § 7411(a) (all definitions, including “standard of performance,” apply “[f]or purposes of this section”
(emphasis added)).

® Id § 7411(d)(2) (discussing results if “the State fails to submit a satisfactory plan” (emphasis added)).

7 See State Plans for the Control of Existing Facilities, 39 Fed. Reg. 36,102 (Oct. 7. 1974); see also State Plans for
the Control of Certain Pollutants from Existing Facilities, 40 Fed. Reg. 53,340, 53,342-44 (Nov. 17, 1975) (rejecting
commenters’ argument that EPA does not have authority to require states to establish emissions standards that are at
least as stringent as EPA’s emission guidelines); id. at 53,346 (defining “emission guideline” as “a guideline . . .
which reflects the degree of emission reduction achievable through the application of the best system of emission
reduction which (taking into account the cost of such reduction) the Administrator has determined has been
adequately demonstrated for designated facilities.”).

0 Jd EPA has issued § 111(d) emission guidelines for a number of source categories. See 42 Fed. Reg. 12,022
(Mar. 1, 1977) (phosphate fertilizer plants); 42 Fed. Reg. 55,796 (Oct. 18, 1977) (sulfuric acid plants); 44 Fed. Reg.
29,828 (May 22, 1979) (kraft pulp mills); 45 Fed. Reg. 26,294 (Apr. 17, 1980) (primary aluminum plants); 61 Fed.
Reg. 9,905 (Mar. 12, 1996) (municipal solid waste landfills).

! EPA noted in its 1975 implementing regulations that § 111(d) is silent on the criteria by which state plans might
be judged “satisfactory,” and that therefore those criteria must be inferred from the context of § 111. See 40 Fed.
Reg. at 53,342, The criteria were located in § 111(a)(1)’s definition of “standard of performance,” mirrored in
EPA’s definition of “emission guideline.” Compare Pub. L. No. 91-604, § 4(a), 84 Stat. 1676, 1683 (1970), with 40
Fed. Reg. at 53,346. Moreover, the agency suggested that the criteria for state plans served the same function as the
criteria for standards of performance issued under § 111(b). 40 Fed. Reg. at 53,342 (“it scems clear that some
substantive criterion was intended to govem not only the Administrator’s promulgation of standards but also his
review of State plans” (emphasis added)). Thus, EPA’s emission guidelines have always been closely tied to the
statutory definition of “standard of performance” in § 111(a)(1).
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degree of emission limitation achievable through the application of the best system of emission reduction”
identified by the Administrator. An emission standard that fails on its face to secure the degree of
emission reductions achievable under the best system of emission reduction is outside the statutory
definition of standards of performance and does not meet the requirement that the “State establish|]
standards of performance” for existing sources. State plans that fail to include a standard of performance
cannot be approved as “satisfactory” by EPA under any reading of § 111.

In addition to being inconsistent with the language of § 111, exclusive state authority over the substance
of existing source standards would be contrary to the purpose of the 1970 Clean Air Act—"to provide for
a more effective program to improve the quality of the Nation’s air”**—because air quality could worsen
if state plans were not subject to any enforceable substantive standards. Evidence of the central role for
protective federal standard setting is found throughout the Clean Air Act, including in § 116, which
prohibits the states from adopting or enforcing emission standards less stringent than those set by EPA.*

Preserving that basic role for EPA in protecting the nation’s air quality was a central theme of the
regulations EPA adopted in 1975 to implement § 111(d). As EPA noted in the rulemaking:

[1}t would make no sense to interpret section 111(d) as requiring the Administrator to base
approval or disapproval of State plans solely on procedural criteria. Under that interpretation,
States could set extremely lenient standards— even standards permitting greatly increased
emissions—so long as EPA’s procedural requirements were met. Given that the pollutants in
question are {or may be) harmful to public health and welfare, and that section 111(d) is the only
provision of the Act requiring their control, it is difficult to believe that Congress meant to leave
such a gaping loophole in a statutory scheme otherwise designed to force meaningful action.®*

In sum, both the language of § 111 and the overall purpose of the 1970 Clean Air Act amendments
require a strong substantive role for EPA in ensuring that standards for existing sources meet the statutory
requirements.

B. EPA’s responsibility includes establishing binding emission guidelines for states.

Similarly, some stakeholders have questioned EPA’s authority to establish binding emission guidelines
that identify the “best system of emission reduction” and the resulting emissions reductions that cach state
plan must achieve. That argument fails in light of the structure of § 111(d) and in light of congressional
intent. It is also contrary to EPA’s reasonable interpretation of its statutory responsibility, laid out in the
long-established regulations implementing § 111.

EPA’s interpretation of § 111(d) as authorizing it to adopt emission guidelines makes eminent sense in
light of the core delegation of authority to EPA to determine the best system of emission reduction and
the statute’s overall structure. The guidelines provide states with the parameters a state plan must fit

82 Clean Air Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1676, 1676.
¥ 42 US.C. § 7416.
¥ 40 Fed. Reg. at 53,343.
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within in order to be found “satisfactory” by the Administrator.

Moreover, while Congress did not detail the process by which EPA would evaluate and approve state
plans, there is considerable evidence that Congress subsequently recognized and approved the guidelines
process that EPA established in its 1975 regulations. In 1977, for example, when Congress modified the
definition of “standard of performance,” the House committee explained that under § 111(d) “[t]he
Administrator would establish guidelines as to what the best system for cach . . . category of existing
sources is.”% Then, in 1990, in § 129 of the Clean Air Act, Congress directed EPA to adopt standards for
solid waste combustion that would mirror the § 111 process, expressly referring to the “guidelines (under
section 7411(d) of this title . ..).”* ). The 1990 CAA amendments added section 129 to supplement
EPA’s pre-existing authority (and mandate) under section 111 to regulate emissions from solid waste
incinerators. For existing solid waste incinerators to which section 129 is applicable, section 129
explicitly requires EPA to promulgate guidelines “pursuant to section 7411 (d) of this title and this
section [that] shall include . . . emissions limitations” and requires the States to submit to EPA within a
year following promulgation of the guidelines a plan to implement and enforce those guidelines.®” Thus,
section 129 expressly mandates that EPA’s role in undertaking joint 111(d)/129 regulatory action is to
establish emission limitations for solid waste incineration units whereas the state’s role is to establish a
plan to implement those emission limitations. This division of regulatory authority is the same as the
division established by EPA’s 1975 implementing regulations for 111(d). When Congress enacted
section 129 in 1990, it explicitly codified that joint 111(d)/129 standards would be established by the
same process EPA had developed in its 1975 implementing regulation to govern 111(d) standards. This
demonstrates that Congress was not only aware of the procedures established by EPA’s 1975
implementing regulations, but also approved of those procedures. In summary, both the 1977 and 1990
amendments demonstrate that Congress has recognized and legislated in reliance upon EPA’s guidelines
process under § 111(d).

Congress is not alone in affirming the place of emissions guidelines in the § 111(d) structure. The
Supreme Court recently noted that states issue § 111(d) standards *“in compliance with [EPA] guidelines
and subject to federal oversight.”™

C. EPA’s authority to set quantitative requirements in emission guidelines is well-
established and reflects EPA’s longstanding interpretation of § 111(d).

It is well-established that EPA has authority to set quantitative requirements in emission guidelines,
which states must implement via state plans. The proposed rule reflects EPA’s longstanding
interpretation of the distinct Federal and State roles under § 111(d), as established in the 1975
implementing regulations.

% H.R. Rep. No. 95-294, at 195 (1977) (emphasis added).

%6 42 U.S.C. § 7429(a)(1)(A) (emphasis added).

¥ 42 U.S.C. § 7429(b)(1)-(2).

%8 Am. Elec. Power Co. v. Connecticut, 131 S. Ct. 2527, 2537-38 (2011).
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In the 1975 rulemaking to implement § 111(d), EPA received a number of comments questioning the
Agency’s authority to set those substantive guidelines.”’ In response, EPA demonstrated its authority to
do so with a detailed analysis of the language, purpose, and legislative history of § 111(d).”° EPA’s
regulations for the general implementation of § 111(d) have not been challenged since they were
promulgated in 1975.”" Any challenge would now be time-barred.”” Notably, when EPA promulgated the
Clean Air Mercury Rule (CAMR) in 2005, which, in accordance with the 1975 implementing regulations,
established substantive emission limitations for power plants under § 111(d), EPA’s interpretation of its
authority in the 1975 implementing regulations was not challenged by any of the parties in the ensuing
litigation on CAMR.” Thus, because the regulations were neither challenged upon promulgation, nor in
the specific and very recent context of their application to regulate emissions from power plants, EPA’s
authority to issue emission guidelines is settled.”

D. States can deploy locally designed solutions to meet EPA’s emission guidelines.

Although EPA adopts emission guidelines identifying the best system of emission reduction, § 111(d)
(and EPA’s implementing regulations) provide for state tailoring and flexibility in meeting those
guidelines. The statute does not require states (or sources) to use the exact system of emission reduction
identified by EPA. Instead, states simply must achieve the level of emission reductions that would be
achieved under that best system, and can deploy the system or systems of emission reduction most
appropriate for the emission sources in their state.”

With this federal-state collaboration, § 111 is very similar to the process implemented under § 110, under
which states put in place plans to achieve National Ambient Air Quality Standards for criteria pollutants.
This parallel structure reflects the directive in section 111(d) that EPA establish “a procedure similar to
that provided by” § 110, under which states develop their plans and submit them to EPA for review.”
Under § 110, the safe level of ambient pollution is an expert, science-based determination made by EPA,
but states have considerable discretion in determining how to reduce emissions to that level. The state
plan submission and review “procedure” under § 110 provides for EPA review of each state plan to
ensure that “it meets all the applicable requirements” of § 110—including implementation and
enforcement of the National Ambient Air Quality Standards as well as other requirements relevant to
ensuring the effectiveness of the plans.”” Thus, sections 110 and 111(d) have an appropriately parallel

40 Fed. Reg. at 53,342.

% Id. at 53,342-44.

7l See 40 Fed. Reg. 53,340 (Nov. 17, 1975); see also Clean Air Mercury Rule, 70 Fed. Reg. 28,606 (May 18, 2005),
vacated on other grounds by New Jersey v. EPA, 517 F.3d 574 (D.C. Cir. 20608).

2 42 US.C. § 7607(b); see also Am. Rd. & Transp. Builders Ass’nv. EPA, 705 F.3d 453, 457-58 (D.C. Cir. 2013);
Am. Rd. & Transp. Builders AsS’n v. EPA, 588 F.3d 1109, 1113 (D.C. Cir. 2009).

% See New Jersey v. EPA, 517 F.3d 574 (D.C. Cir. 2008).

** See 42 U.S.C. § 7607(b) (60-day review period for Clean Air Act rulemakings).

> See id. § 7411(a) (a “standard of performance” must “reflect[]” the emission reductions achievable through use of
the best system, but need not actually use the best system).

% Id § 7411(d)(1).

7 Id. § 7410(k)(3). Section 110 requires, inter alia, state plans to provide for “implementation, maintenance, and
enforcement of” National Ambient Air Quality Standards, id. § 7410(a)(1), the use of emissions monitoring
equipment as prescribed by EPA, id. § 7410(a)(2)(F), and any air quality modeling requirements prescribed by EPA,
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structure under EPA’s interpretation of the statute — under both provisions, EPA uses its expertise to
identify the emission reductions that must be achieved, states use their discretion to develop plans to
achieve the emission reductions, and EPA reviews plans to ensure they are meeting the relevant statutory
criteria.

Insum, § 111(d) establishes a collaborative federal-state process for regulating existing sources in which
EPA establishes quantitative emission guidelines and the states deploy locally tailored and potentially
innovative solutions to achieve the required emission reductions.

E. A System of Emission Reduction That Achieves the Rigorous Cuts in Carbon
Pollution Demanded by Science and Does so Cost-Effectively is Eminently
Consistent with the § 111 Criteria and Is Plainly Authorized by § 111

In the proposed Clean Power Plan, EPA has identified the “best system of emission reduction” as a
flexible, system-based framework comprised of four building blocks: (1) heat rate (efficiency)
improvements at coal-fired power plants; (2) shifting utilization from higher emitting coal-fired power
plants to underutilized natural gas combined cycle power plants; (3) deploying zero carbon energy such as
wind and solar; and (4) improving demand-side energy efficiency. This system of emission reduction
mirrors what is happening on the ground. Across the country, states and power companies are reducing
emissions from fossil fuel fired power plants by making those plants more efficient, increasing the use of
lower-carbon generation capacity and zero-emitting energy, and investing in demand-side energy
efficiency. At their core, these approaches all have the same result—reducing emissions from existing
high-emitting fossil fuel fired power plants and improving the emission performance of the power plant
source category. The broad employment of this system across the country indicates that it is
demonstrated in practice—and indeed, these approaches have been in use for decades.”

When seen through the lens of § 111, the system described above is fundamentally an emissions
averaging system, achieving broadly based reductions from the power plant source category. Improving
efficiency at plants, deploying zero-emitting energy on the grid, investing in demand-side energy
efficiency to reduce demand, and shifting utilization towards lower-emitting generation all reduce

id. § 7410()(2)K). See also, e.g., North Dakota v. EPA, 730 F.3d, 750, 760-61 (8th Cir. 2013) (holding that EPA is
charged with “more than the ministerial task of routinely approving SIP submissions” under CAA § 169A) (citing
Alaska Dep’t of Envtl. Conservation v. EPA, 540 U.S. 461 (2004); Oklahoma v. EPA, 723 F.3d 1201 (10th Cir.
2013)).

%% See, e.g., World Resources Institute, Power Sector Opportunities for Reducing Carbon Dioxide Emissions:
Michigan (Sept. 2013), available at http://www.wri.org/publication/power-sector-opportunities-for-reducing-
carbon-dioxide-emissions-michigan; World Resources Institute, Power Sector Opportunities for Reducing Carbon
Dioxide Emissions: North Carolina (Sept. 2013), available at hitp://www.wri.org/publication/power-sector-
opportunities-for-reducing-carbon-dioxide-emissions-north-carolina; World Resources Institute, Power Sector
Opportunities for Reducing Carbon Dioxide Emissions: Ohio (Aug. 2013), available at
http://www.wri.org/publication/power-sector-opportunities-for-reducing-carbon-dioxide-emissions-chio. See
generally World Resources Institute, GHG Mitigation in the United States: An Overview of the Current Policy
Landscape, at 10-12 (2012), available at http://www . wri.org/publication/ghg-mitigation-us-policy-landscape;
Database of State Incentives for Renewables & Efficiency, hitp://www.dsireusa.org/ (last visited Feb. 27, 2014).
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emissions from fossil fuel fired units as a group. This system of emission reduction is conceptually more
expansive than the typical end of the pipe pollution-control technology installed at a plant but satisfies the
statutory language and purpose of § 111(d) and is a reasonable interpretation of that provision. This
system will employ emissions averaging across the regulated sources in order to recognize the pollution
reductions achieved by changes in utilization at plants and among plants.

By incorporating an averaging framework, this system can create flexibility to identify the most cost
effective emission reductions across the regulated sources. Because sources are allowed to average
emission reductions, the system will give sources flexibility to reduce emissions onsite or secure emission
reductions from other sources that can achieve reductions beyond those necessary for their own
compliance at lower cost. Each source will be required to comply with the emission standard established
but can meet its compliance obligation by securing emission reductions at other units in the source
category. By recognizing the emission reductions achieved by the deployment of low-carbon generation,
shifts in utilization toward lower- or non-emitting generation, and improvements in demand-side energy
efficiency, the system will create flexibility for states and regulated sources and enhance the cost-
effectiveness and environmental co-benefits of the emission standards.

As discussed below, the language of § 111 is broad enough to encompass such an emission reduction
system. Moreover, under § 111(d), where the goal is maximizing the reduction of carbon pollution from
existing power plants considering cost and wider environmental and energy impacts, this emission
reduction system best satisfies the statutory factors.

1. Section 111 gives EPA wide discretion to establish a system of emission reduction that
achieves rigorous reductions in carbon pollution through locally tailored solutions.

The language and structure of § 111 give EPA expansive authority to determine which system of emission
reduction best serves the statutory goals. The marked breadth of the language indicates Congress” broad
delegation of authority to EPA. Neither the term “best system of emission reduction” nor its components
are given technical definitions in the Act. In common usage, a “system” is defined as “a complex unity
formed of many often diverse parts subject to a common plan or serving a common purpose.”™’ Clearly
the ordinary meaning of the term “system” does not limit EPA to choosing end-of-pipe control
technologies or other mechanical interventions at the plant. Rather, EPA may choose to base its standards
on a “complex unity . . . serving a common purpose” that is consistent with the other statutory
requirements. A system of emission reduction that reflects the unified nature of the ¢lectric grid and
achieves cost-effective emission reductions from the source category by treating all fossil fuel fired power
plants as an interconnected group, averaging emissions across plants and recognizing changes in plant use
that reduce emissions, fits securely within this framework.

The history of § 111 demonstrates that Congress deliberately rejected terms that were more restrictive
than “best system of emission reduction,” and that it was especially important to Congress for EPA to
have flexibility in identifying solutions to reduce emissions from existing sources. The original 1970
language provided a definition of the standard applicable to existing sources under § 111 that is rather

> Webster’s Third New International Dictionary 2322 (1967).
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similar to the current definition: “a standard for emissions of air pollutants which reflects the degree of
emission limitation achievable through the application of the best system of emission reduction which
(taking into account the cost of achieving such reduction) the Administrator determines has been
adequately demonstrated.”'* Congress subsequently identified this standard as a “standard of

performance”—the same term Congress used to describe the standards applicable to new sources under §
1111

The 1970 legislative history reveals that the terms “standard of performance” and “best system of
emission reduction” rely on broad concepts beyond mere add-on technologies. Because the current
definition is almost identical to the 1970 definition,'” we can look to the 1970 legislative history to
inform our understanding of the phrase “standard of performance.”

Section 111 was first adopted in the Clean Air Act Amendments of 1970.'” To understand the 1970
legislative history, it is necessary to distinguish between provisions in the precursors to § 111 related to
new sources and those related to existing sources.

In the House bill (H.R. 17255), proposed § 112 would have added a new section to the Clean Air Act
titled Emission Standards for New Stationary Sources.'"* That provision used the phrase “emission
standards,” which was not defined anywhere in the bill. The House bill only focused on these emission
standards for new sources; it did not have a provision providing for emission standards for existing
sources.

The Senate bill (S. 4358), by contrast, called for federal regulation of both existing sources (proposed §
114'*) and new sources (proposed section 113)."* For existing sources, the bill expected “emission

190 Clean Air Amendments of 1970, Pub. L. No. 91-604, § 4(a), 84 Stat. 1676, 1683. The original definition lacks
the language directing EPA to consider “any nonair quality health and environmental impact and energy
requirements.” 42 U.S.C. § 7411(a)(1).

101 See Pub. L. No. 95-95, § 109(b), 91 Stat. 685, 699 (1977).

192 Again, the only difference between the current definition of “standard of performance” and the 1970 definition is
that now it specifies that EPA must also consider “any nonair quality health and environmental impact and energy
requirements.” 42 U.S.C. § 7411(a)(1). The language about “non-air quality health and environmental impact and
energy requirements” was added in 1977. See Pub. L. No. 95-95, § 109(c), 91 Stat. 685, 700 (1977).

13 Clean Air Act Amendments of 1970, Pub. L. No. 91-604, § 4(a), 84 Stat. 1676, 1683.

1% H.R. 17255, 91st Cong., 2d Sess. § 5, 116 Cong. Rec. 19,225 (1970) (proposing a new section 112 for the Clean
Air Act).

1% Proposed section 114 did not expressly refer just to existing sources; on its face it made no distinction between
new or existing sources. S. 4358, 91st Cong., 2d Sess. § 6(b) (1970). However, the Senate report (S. Rep. 91-1196)
plainly said that section 114 “would be applied to existing stationary sources.” S. Rep. No. 91-1196, at 19 (1970).
Furthermore, Senator Cooper from Kentucky, the ranking Republican member on the main Senate committee
considering the bill, also plainly stated that section 114 would apply to existing sources. See 116 Cong. Rec. 32,918
(1970) (stating in floor debate that “section 114 requires the Secretary to set emission standards for specific
industrial pollutants -- applicable to old plants as well as new. This procedure would apply to the same industries
designated for new source standards of performance in section 113.7)

10654358, 91* Cong., 2d Sess. § 6(b) (1970).
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standards”—an undefined term. For new sources, the bill expected “standards of performance” ™ —the

phrase later codified in § 111.

The Senate bill included broad language describing what a “standard of performance” would entail. The
“standards of performance” called for by proposed § 113 for new sources were to “reflect the greatest
degree of emission control which the Secretary determines to be achievable through application of the
latest available control technology, processes, operating methods, or other alternatives.”'” Thus, it is
plain that the Senate contemplated that standards of performance would be based on more than add-on
technologies alone.

Moreover, the Senate report accompanying the bill revealed that the standards of performance would not
be limited to just reducing pollution but could also prevent pollution. From the Senate committee report:

“IPlerformance standards should be met through application of the latest available emission control
technology or through other means of preventing or controlling air pollution.”'”

The Senate report went on to emphasize how innovative this new concept of a “standard of performance”
was. The report noted that this was “a term which has not previously appeared in the Clean Air Act” and
that the term “refers to the degree of emission control which can be achieved through process changes,
operation changes, direct emission control, or other methods.”""’

That broad, innovative concept from the Senate of a “standard of performance” was incorporated into the
version of § 111 proposed by the Conference Committee and ultimately codified. Although the definition
of “standard of performance” in section 111(a)(1) of the Conference bill did not define that phrase exactly
as the Senate had with reference to “latest available control technology, processes, operating methods, or
other alternatives,” the Conference bill used an equally broad and equally innovative phrase—"“best
system of emission reduction.”'!!

The Conference bill did not define “best system of emission reduction” and the Conference Committee
report did not discuss that phrase, but the Senate deliberations after the Conference Committee confirmed
that the final version of the bill reflected the Senate’s broad understanding of the basis for the standards.
The Senate’s summary of the conference bill stated: “The [Conference] agreement authorizes regulations
to require new major industry plants . . . [to] achieve a standard of emission performance based on the
latest available control technology, processes, operating methods, and other alternatives,” reflecting the
language the Senate originally used to describe a “standard of performance.”''* This broad inquiry, well

19754358, 91st Cong. § 6(b) (1970).

19854358, 91st Cong. § 6(b) (1970) (emphasis added).

199 Rep. No. 91-1196, at 16 (1970) (emphasis added).

MO 1d at 17.

MY H.R. 17255 (conf. bill), 91° Cong., 2d Sess. § 4(a) (as reported by Senate-House Conf. Comm., Dec. 17, 1970)
(enacted); H.R. Rep. No. 91-1783 (1970).

2 116 Cong. Rec. 42,384 (1970) (Senate Agreement to Conference Report on H.R. 17255). That same Senate
statement also noted that the “conference agreement, as did the Senate bill, provides for national standards of

(98]
(98]
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beyond mere add-on technology, would be accomplished by the federal government looking to the “best
system of emission reduction” as the basis for the § 111 standards.

The Senate also contributed something else very important to the Conference bill—the idea of regulating
existing sources. Section 114 of the Senate bill was the only provision in either chamber that required
existing source standards. The Conference bill then took that concept and included it as subsection (d) of
§ 111."" Section 111(d) in the final bill is identical to today’s version in all pertinent respects except one:
In 1970, existing sources were subject to “emission standards,” an undefined term, rather than “standards
of performance.”"™* In 1977, Congress amended section 111(d) to provide specifically that existing
sources, like new sources, would be subject to “standards of performance.”'"” Thus, the legislative
history of the phrase “standard of performance” from 1970—emphasizing a broad inquiry into processes,
operating methods, and other alternatives to reduce and prevent pollution—is entirely relevant to
interpreting the present version of the existing source standards under section 111(d), and supports the
flexible, system-wide approach taken by EPA in the proposed Clean Power Plan.

Furthermore, although Congress made changes to the definition of “standard of performance” in 1977 that
introduced additional requirements and distinctions between the standards for new and existing sources,
with the 1990 amendments, Congress essentially restored the 1970 version of the term. Changes to the
definition made in the 1977 Amendments to the Clean Air Act required § 111 standards for new sources
to reflect “the best technological system of continuous emission reduction.”''® In contrast, the § 111
standards for existing sources were to reflect the “best system of continuous emission reduction,” "’
which, as clarified by the Conference Report, need not be a technological system.''® In 1990, Congress
removed the requirements that standards for new sources be based on “technological” systems and that
standards for both new and existing sources achieve “continuous” reductions, restoring use of broad
“system” language for both new and existing source standards."”” Thus, the 1990 version of § 111 that
Congress adopted was strikingly similar to the 1970 version, calling for “standards of performance” for
both new and existing sources that would reflect the “best system of emission reduction.” It is noteworthy
that even during the period of time when Congress determined a more specific definition of “standard of

performance on emission from new stationary sources,” again confirming the analogy to the prior Senate version. /d.
at 42,385.

'3 H.R. 17255 (conf. bill), 91st Cong., 2d Sess. § 4(a) (1970) (enacted); H.R. Rep. No. 91-1783 (1970); Pub. L. No.
91-604, § 4(a), 84 Stat. 1676, 1684. The Senate version of the existing source provision (proposed section 114) and
the final version differed in this respect: The Senate would have required EPA to set and enforce the standards for
existing sources, with the states having an option to take over enforcement. See S. 4358, 91st Cong. § 6(b)
(1970).The final bill, rather than simply offering an opportunity to the states, required the states to submit plans,
along the lines of section 110, for EPA approval. H.R. 17255 (conf. bill), 91st Cong., 2d Sess. § 4(a)
(1970)(enacted).

42 U.S.C. § 1857c-6(a)(1) (1970).

5 See Pub. L. No. 95-95, § 109(b), 91 Stat. 685, 699 (1977).

16 Clean Air Act Amendments of 1977, Pub. L. No. 95-95, § 109(c)(1)(A), 91 Stat. 685, 699-700 (emphases
added).

117 I d

'® The conference committee explained that the amendments “make[] clear that standards adopted for existing
sources under section 111(d) of the act are to be based on available means of emission control (not necessarily
technological).” H.R. Rep. No. 95-564, at 129 (1977) (Conf. Rep.) (emphasis added).

1% Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 403(a), 104 Stat. 2399, 2631.
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performance” was advisable for new sources, it did not take this approach for existing sources. The
current text of the Clean Air Act reflects both Congress” more recent decision to allow EPA to selecta
non-technological system of emission reduction when promulgating standards for new sources under §
111 as well as Congress’ longstanding policy of allowing that approach for existing sources.'”’

Courts have recognized that the identification of the best system of emission reduction is an expansive,
flexible endeavor, in the service of securing the maximum emission reductions, finding that EPA may
weigh “cost, energy, and environmental impacts in the broadest sense at the national and regional levels
and over time as opposed to simply at the plant level in the immediate present.”’*' Further, courts have
noted that EPA’s choice of the best system of emission reduction should encourage the development of
systems that achieve greater emission reductions at lower costs and deliver energy and nonair health and
environmental benefits.'”

Inshort, § 111 gives EPA wide discretion to identify an emission reduction system that relies on solutions
such as averaging to maximize environmental performance and enhance cost-effectiveness.

2. The language of § 111 is sufficiently broad to authorize the selection of an averaging system
as the best system of emission reduction, thus expressing state goals as average, state-wide
performance levels is reasonable and consistent with EPA’s authority under the Clean Air
Act

Although the term “best system of emission reduction” is broad, it is not unbounded. Section 111
requires the “best” system to be the system adequately demonstrated to achieve the maximum emission
reductions from the regulated sources, considering cost and impacts on non-air quality health or
environmental impacts and energy requirements. The system must also provide the foundation for state
standards of performance to apply a “standard for emissions” to “any existing source” in the listed
category. EPA must seek out the system that best serves these clearly enunciated goals of § 111.

120 Congress’ use of the broad term “system” in section 111 of the CAA is also consistent with its use of that term in
other sections of the CAA and other federal environmental laws. See, e.g., 42 U.S.C. § 7412(d)2) (emissions
standards for hazardous air pollutants must reflect the maximum degree of reductions achievable “through
application of measures, processes, methods, systems or techniques” including pollution reduction through process
changes or substitution of materials, operational standards, and other measures); -(r)(7)(A) (EPA’s regulations for
preventing the accidental release of hazardous air pollutants may make distinctions between various “devices and
systems,” signaling that devices and systems are not coextensive); 33 U.S.C. § 1292(2)(B) (Clean Water Act’s
definition of “treatment works” includes any “method or system for preventing, abating, reducing, storing, treating,
separating, or disposing of municipal waste™).

21 Sierra Club v. Costle, 657 F.2d 298, 321, 330 (D.C. Cir. 1981).

122 Id. at 346-47. Courts have also recognized that standards under the Clean Air Act will often require changes in
the methods of production or operation for regulated sources. Id. at 364 (“Recognizing that the Clean Air Actisa
technology-forcing statute, we believe EPA does have authority to hold the industry to a standard of improved
design and operation advances.”); International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 640 (D.C. Cir. 1973)
(under certain mobile source provisions, satisfaction of the CAA “might occasion fewer models and a more limited
choice of engine types,” as long as consumer demand can “be generally met™).
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We strongly support EPA’s decision to propose state goals in the form of average performance levels that
reflect state-wide application of the BSER. As EPA recognizes in the preamble,'” this approach has clear
policy advantages. Because CO; is a dispersed pollutant whose effects on the atmosphere are the same
regardless of where it is emitted, EPA’s averaging approach is as environmentally effective as an
alternative approach establishing guidelines specific to particular EGUs. At the same time, the averaging
approach allows each state valuable flexibility to determine the most locally appropriate mix of measures
to reduce carbon pollution — and to establish standards of performance for individual EGUs that recognize
the unique circumstances of specific facilities. For example, the proposed state-wide averaging approach
automatically takes into account reductions in carbon intensity associated with shifting generation from
high-emitting EGUs to lower-emitting facilities, and allows states to flexibly adjust the amount of
dispatch shift that occurs in their generating fleet both geographically and over time. Similarly, the state-
wide averaging approach allows states to themselves put in place flexible, averaging compliance
frameworks to capture emission reductions attributable to zero-emitting resources, such as renewables.
Lastly, the state-wide averaging approach is also compatible with existing state programs, such as
renewable portfolio standards and emissions trading programs, which could be incorporated into state
plans and used to meet the state goals. Given the interconnected nature of the power sector and the fact
that the most cost-effective, well-established techniques for reducing carbon pollution from existing
EGUs rely on reducing aggregate emissions from the power sector, EPA’s approach is eminently
reasonable.

As the proposed emission guidelines recognize, there are many available options for reducing carbon
dioxide emissions from existing power plants through modifications or upgrades at these plants. An
analysis focused on these “onsite” measures would by necessity be expansive in scope—including not
only significant improvements to the efficiency or “heat rate” of the plant, but also other emission
reduction measures such as co-firing or re-powering with lower-carbon fuels;'** utilizing renewable
energy sources to provide supplemental steam heating;'” using available waste heat to remove moisture
from coal or switching to higher-rank coal;'*® and implementing combined heat and power (CHP) systems
at plants near industrial facilities or district heating systems,'?” among other solutions. For example,
engineering firms have estimated that with modest modifications, coal-fired power plants can derive as

12379 Fed Reg at 34,890-92, 34,894.

2% See F.J. Binkiewicz, Jr. et al., Natural Gas Conversions of Existing Coal-Fired Boilers (Babcock & Wilcox
White Paper MS-14, 2010), available at http;//www .babcock.com/library/Documents/MS-14.pdf; Brian Reinhart et
al., A Case Study on Coal to Natural Gas Fuel Switch (Black & Veatch, 2012), available at
http://bv.com/Home/news/thought-leadership/energy-issues/paper-of-the-year-a-case-study-on-coal-to-natural-gas-
fuel-switch.

1% See Craig Turchi et al., Solar-Augment Potential of U.S. Fossil-Fired Power Plants (National Renewable Energy
Laboratory, 2011), available at http://www.nrel.gov/docs/fy110sti/50597 pdf. Several projects are currently under
way to augment existing coal-fired power plants in Australia and the United States with concentrated solar thermal
power systems. See Hybrid Renewable Energy Systems Case Studies, Clean Energy Action Project,
http://www.cleanenergvactionproject.com/CleanEnergyActionProject/Hybrid_Renewable Energy Systems_Case_S
tudies . html (last visited Feb. 27, 2014).

126 See EPA, Available and Emerging Technologies for Reducing Greenhouse Gas Emissions From Coal-Fired
Electric Generating Units, at 31-33 (Oct. 2010), available at hitp://www.¢pa.gov/nsr/ghedocs/electricgeneration.pdf
(describing a commercially-available on-site drying process that can reduce CO, emissions from a pulverized coal
boiler by approximately 4%).

¥ See id. at 34-35.
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much as 50% of their heat input from natural gas.'”® Co-firing at this level could yield emission
reductions of 20%, and could be combined with heat rate and other improvements to achieve even deeper
reductions at a specific plant.

Here, however, EPA has appropriately determined that a more flexible averaging system best satisfies the
statutory factors in the unique context of carbon pollution from the power sector.'”” Flexible averaging
programs implemented under the Clean Air Act and by states and companies have demonstrated that they
can significantly lower the cost of cutting pollution because they facilitate capture of the lowest-cost
emission reduction opportunities.”® In the context of carbon pollution standards for existing power
plants, a flexible averaging framework that rigorously quantifies the emission reductions achieved via
increased utilization of lower and zero-emitting generation and investments in demand-side energy
efficiency can achieve very substantial carbon pollution reductions cost-effectively while enabling
proactive management of generation capacity and enhancement of grid reliability. Indeed, a flexible
system will facilitate efficient compliance not only with the Clean Power Plan but also with other
applicable air quality and energy regulations, allowing states and companies to make sensible investments
in multi-poliutant emission reductions and clean, safe, and reliable electricity infrastructure. Such a
system will enable states to consider the “remaining useful life” of sources as the Clean Air Act
provides”' and optimize investments in existing and new generation to secure the necessary emission
reductions. A flexible system that facilitates a variety of emission reduction pathways is also the system
already being deployed by a number of states and companies, mobilizing innovative emission reduction
measures and securing significant reductions in carbon pollution."”

128 See Reinhart et al., supra note 124.

12 EPA has allowed averaging or trading programs where they provide greater emissions reductions than source-
specific technology standards. See, e.g., Regional Haze Regulations, 64 Fed. Reg. 35,714, 35,739 (July 1, 1999)
(allowing state plans “to adopt alternative measures in licu of BART where such measures would achieve even
greater reasonable progress toward the national visibility goal™).

5% For example, a recent survey of economic research found that the Clean Air Act’s flexible Acid Rain Program
has achieved “a range of 15-90 percent savings, compared to counterfactual policies that specified the means of
regulation in various ways and for various portions of the program’s regulatory period.” Gabriel Chan, Robert
Stavins, Robert Stowe & Richard Sweeney, The SO, Allowance Trading System and the Clean Air Act
Amendments of 1990: Reflections on Twenty Years of Policy Innovation, at 5 (2012), available at
http://belfercenter ksg.harvard.edu/files/so2-brief digital4 final.pdf.

Bl 42 US.C. § 7411(d)(D).

32 Some have suggested that the general Clean Air Act definition of “standard of performance” in § 302(1) also
applies in the context of § 111, and precludes an averaging approach because it requires “continuous emission
reduction.” Id. § 7602(1). It is unlikely that the § 302(1) definition applies given that Congress provided a specific
and different definition of the term “[f]or purposes of” § 111,42 U.S.C. § 7411(a). See Reynolds v. United States,
132 S. Ct. 975, 981 (2012) (specific statutory language supersedes general language); Fourco Glass Co. v.
Transmirra Prods. Corp., 353 U.S. 222, 228 (1957) (same). However, even if § 302(1) were found to apply, an
averaging approach qualifies as “a requirement of continuous emission reduction” per the § 302(1) definition
because covered sources must collectively achieve the emission limitations, which apply continuously. Evenina
flexible program each source meets its obligations continuously. Under an averaging framework each source must
secure the emission reductions needed, onsite or from other plants, to continuously be in compliance with the
standard.

It is also worth noting that the generally applicable definition of “emission standard” in § 302(k) likely does inform
the otherwise undefined phrase “standard for emissions” within the definition of “standard of performance” in §
111¢)(1). See 42 U.S.C. § 7416 (referring to an “emission standard or limitation . . . under section 74117). A §
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EPA’s proposed approach is also fully consistent with the Clean Air Act. First, as the preamble
explains,”’ section 111(d) itself does not preclude EPA’s emission guidelines from applying the BSER on
a state-wide basis or expressing the guidelines as an average performance level for each state. EPA issues
emission guidelines as part of its statutory responsibility under section 111(d) to ensure that state plans
are “satisfactory,” in that they establish, implement, and enforce “standards of performance” that reflect
EPA’s judgment as to the BSER for existing sources. The statute does not preclude the emission
guidelines from specifying an average level of performance that reflects the BSER, and that sets the
degree of stringency that will be required for “satisfactory” state plans. EPA’s proposed approach is an
appropriate application of the broad language of section 111(a)(1) and (d) to the unique circumstances
affecting the power sector, which as noted above consists of a diverse population of interconnected
sources.

EPA’s proposal is consistent with the way EPA (and the courts) have flexibly applied the Clean Air Act
to complex source categories, including the power sector. Under section 110(a)(2)(D) of the Clean Air
Act, for example, EPA has adopted a series of rulemakings that limit interstate transport of NO; and SO,
from the power sector by establishing state-wide emission budgets based on state or regional application
of pollution control measures. In the case of the 1998 NO, SIP Call, these budgets were based on IPM
modeling of a multi-state emissions trading system designed to achieve an average emission rate
expressed in pounds per unit of heat input — taking into account changes in dispatch and other measures
available to reduce aggregate NO, emissions from the power sector.”* Similarly, EPA’s 2011 Cross State
Air Pollution Rule — recently upheld by the Supreme Court as a “permissible, workable, and equitable
interpretation” of section 110" — established state-wide budgets for NO, and SO, that were based on
power sector modeling of emission reductions achievable through “increased dispatch of lower-emitting
generation” and fuel-switching, among other compliance options.”® In both of these major power sector
rulemakings, EPA established state-wide emission targets that reflected system-based measures to achieve
aggregate emission reductions from the power sector — just as EPA proposes to do here.

In addition, the Clean Air Act provides that the procedure for establishing standards of performance for
existing sources under § 111(d) is to be “similar” to that of § 110, and § 110 expressly provides that
emission limitations and control measures can include “fees, marketable permits, and auctions of
emissions rights.” The direct link to § 110 thus further reinforces the appropriateness of such flexible
approaches under § 111(d).

302(k) “emission standard” or “emission limitation™ is defined as “a requirement . . . which limits the quantity, rate,
or concentration of emissions of air pollutants on a continuous basis.” Id § 7602(k) (emphasis added). An
averaging approach qualifies as an “emission standard” or “emission limitation,” because covered sources must meet
a limitation that applies continuously. Indeed, Congress used the term “emission limitation” in 1990 to describe its
Acid Rain Program. See id. §§ 7651b(a)(1), 7651¢c(a).

%379 Fed Reg at 34,891.

13 See Finding of Significant Contribution and Rulemaking for Certain States in the Ozone Transport Assessment
Group Region for Purposes of Reducing Regional Transport of Ozone, 63 Fed. Reg. 57,356, 57,400-401 (Oct. 27,
1998) (“NOx SIP Call”) (explaining approach to developing cost curves and state emission budgets).

S EPA v. EPE Homer City Generation, L.P., 134 S. Ct. 1584, 1610 (2014).

¢ Federal Implementation Plans: Interstate Transport of Fine Particulate Matter and Ozone and Correction of SIP
Approvals, 76 Fed Reg. 48,208, 48,252, 279-80 (Aug. 8, 2011).
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EPA has also applied averaging approaches extensively in setting emission standards for mobile sources
and fuels. Under Title IT of the Clean Air Act, EPA has long interpreted its authority to establish
“emission standards” for motor vehicles to allow for average standards that apply to broad categories of
vehicles and engines.”’ In promulgating its first particulate matter and NO, emission standards for heavy
duty vehicles in 1985, EPA defended the averaging concept as “fully consistent with the technology-
forcing mandate of the Act” and essential to establishing rigorous standards for a diverse group of
sources.””® The D.C. Circuit specifically upheld EPA’s use of averaging in those standards — noting the
“absence of any clear evidence that Congress meant to prohibit averaging” and the reasonable policy
arguments EPA advanced in favor of the approach.”® Similarly, EPA’s regulations phasing out lead in
gasoline took the form of an average standard for the “total pool” of gasoline produced by each refiner;
EPA’s assumption that refiners would participate in a yet-to-be created inter-refinery credit trading
system, which was integral to the stringency of the standard, was likewise upheld by the D.C. Circuit.'*’

Thus, average standards such as those proposed in the Clean Power Plan are a time-tested regulatory
approach under the Clean Air Act and a reasonable application of the ambiguous language of section 111.
In the context of § 111 and greenhouse gas emissions, a flexible system that enables a wide variety of
available solutions to achieve rigorous and cost-effective carbon pollution reductions manifestly fulfills
the statutory criteria for the “best” system.

3. Summary

137 See Control of Air Pollution from New Motor Vehicles and New Motor Vehicle Engines; Gaseous Emission
Regulations for 1987 and Later Model Year Light-Duty Vehicles, and for 1988 and Later Model Year Light-Duty
Trucks and Heavy-Duty Engines; Particulate Emission Regulations for 1988 and Later Model Year Heavy-Duty
Diesel Engines, 50 Fed. Reg. 10,606 (Mar. 15, 1985) (describing averaging system and noting that it is similar to the
averaging system established for light-duty vehicles and trucks in 1983).

8 Jd (“Private and state sponsored environmental groups, as well as the Manufacturers of Emission Controls
Association (MECA), claimed that averaging as proposed was inconsistent with EPA's responsibility under section
202(a)(3)(A)(ii) of the Act to set standards that require use of the best technology that is expected to be available at
the time the standards are implemented... The Agency finds the averaging concept, as applied by the standards
promulgated, to be fully consistent with the technology-forcing mandate of the Act. Particulate trap technology is
heretofore untried on the fleet level. EPA believes that the 0.25 g/BHP-hr standard which, through averaging,
effectively requires use of traps on 70 percent of all heavy-duty vehicles will significantly reduce the risk of
widespread noncompliance while allowing manufacturers to gain valuable experience with this new technology. To
promulgate this standard without allowing averaging. . . would increase the technological risk associated with the
standard because traps would have to be used in even the most difficult design applications.”).

3% See Natural Resources Defense Council v. Thomas, 805 F.2d 410, 425 (D.C. Cir. 1986) (“Lacking any clear
congressional prohibition of averaging, the EPA's agreement that averaging will allow manufacturers more
flexibility in cost allocation while ensuring that a manufacturer's overall fleet still meets the emissions reduction
standards makes sense.”).

10 See Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 536 (D.C. Cir. 1983). Note that although
sec. 211(g) of the Clean Air Act placed numerical limits on average lead standards for small refiners, that section
made no mention of inter-refinery trading for purposes of standard-setting or compliance. See Clean Air Act
Amendments of 1977, Pub. L. No. 95-95, § 223, 91 Stat. 685, 764 (1977). In addition, EPA’s pre-1977 regulations
for refiners established “total pool” average lead standards despite the absence of explicit authorization for such
standards in the Act. See Clean Air Act Amendments of 1970, Pub. L. No. 91-604, § 211, 84 Stat. 1676, 1698
(1970). Those early standards were also upheld by the D.C. Circuit, see Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir.
1976), and Congress effectively ratified EPA’s approach in 1977 by enacting a special provision for small refiners
prescribing maximum levels of stringency for average lead limits.
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Across the country, states and power companies are reducing emissions from fossil fuel fired power
plants by improving plant efficiency, by increasing the use of lower-carbon generation capacity and zero-
emitting energy, and by investing in demand-side energy efficiency and demand management. The
widespread and long-established use of this system and its success in achieving cost-effective carbon
pollution reductions for diverse states and companies indicate that it satisfies the statutory criteria for the
“best system of emission reduction.” This system allows states and companies to adjust to locally
relevant factors and generation-fleet characteristics, deploying the emission reduction strategies most
appropriate and effective. The language of § 111 is sufficiently broad to encompass a system-based
approach to securing carbon pollution reductions from existing power plants. Indeed, the constraints
provided by § 111—directing EPA to identify the system of emission reduction best able to secure
rigorous carbon emission reductions considering cost and impacts on energy and other environmental
considerations—strongly suggest that a system-based approach is optimal in satisfying the statutory
requirements by securing the vital cuts in carbon pollution that science demands through locally-tailored
and innovative solutions.

F. EPA’s Alternative BSER is Also Reasonable and Fully Supported by Section 111(d).

EPA has proposed an alternative approach for determining the ‘‘best system of emission reduction . . .
adequately demonstrated,”” under which the BSER would be “identified as including, in addition to
building block 1, the reduction of affected fossil fuel-fired EGUs’ mass emissions achievable through
reductions in generation of specified amounts from those EGUs.” 79 Fed. Reg. at 34,889. “Under this
approach, the measures in building blocks 2, 3, and 4 . . . would serve as bases for quantifying the reduced
generation (and therefore emissions) at affected EGUs.” Id. In addition to supporting EPA’s primary
BSER approach, we support EPA’s alternative approach because it satisfies the statutory requirement to
identify the best system of emission reduction that is adequately demonstrated and because this
methodology reflects the reality of how the measures in building blocks 2, 3, and 4—in practice—secure
reductions."*!

EPA properly concludes that this alternative BSER meets all applicable statutory requirements. That is,
EPA correctly notes that its alternative approach: (1) identifies a “system” of emissions reduction, (2) that
is adequately demonstrated, and (3) that EPA could reasonably choose as the “best” among alternatives.
As discussed in section LE, “system of emission reduction” is a markedly broad term that indicates
Congress’ intention to provide EPA with ample flexibility in identifying the most effective means of
controlling emissions. Congress envisioned that “system” would encompass operational changes or other
measures to both control and prevent pollution—not just add-on technological devices.'* This intention
is manifest in the statutory text; in common usage, a “system” is defined as “a complex unity formed of

MU EPA’s proposal to determine that BSER is a combination of building blocks 1, 2, 3 and 4 is also proper for the
reasons discussed in this section, as it is based on measures that either improve the carbon intensity of the affected
EGUs or reduces emissions from affected sources by decreasing the need for generation by those sources.

12 See, e.g., 116 Cong. Rec. 42,384 (1970) (Senate Agreement to Conference Report on H.R. 17255) (“The
[Conference] agreement authorizes regulations to require new major industry plants . . . [to] achieve a standard of
emission performance based on the latest available control technology, processes, operating methods, and other
alternatives”).

40
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many often diverse parts subject to a common plan or serving a common purpose.”' ™ As such, the plain
meaning of the term “system” includes curtailing generation at high-emitting facilities in concert with
replaced generation at lower-emitting sources serving the common purpose of providing a reliable electric
supply while reducing emissions. This system is adequately demonstrated. As EPA has explained, the
measures in building blocks 2, 3, and 4 are already in widespread use in the industry. 79 Fed. Reg. at
34,890. Numerous states and utilities have used the measures in these building blocks effectively to
reduce generation from high-emitting sources, as discussed below in sections IV.H. to IV.J. EPA’s
proposed finding that certain levels of reduced generation are part of the “best” adequately demonstrated
system of emission reduction is based on several appropriate factors: emission reductions can be achieved
at reasonable cost, do not jeopardize reliability, result in significant emission reductions, are consistent
with current trends in the electricity sector, and promote the development and implementation of
technology that is important for continued emissions reductions. 79 Fed. Reg. at 34,889.

At the same time that Congress established the current BSER standard, Congress designed a trading
system that would lead some EGUs to shut down or reduce utilization while shifting electricity generation
to other cleaner facilities. In the 1990 Clean Air Act Amendments, Congress enacted Title I'V of the
Clean Air Act to control the EGU emissions that cause acid rain through an emissions trading program.
42 US.C. § 7651. Congress intended curtailments to be one of the methods by which EGUs could reduce
emissions and meet program requirements. See, e.g., § 7651g(c)(1)(B) (providing for “an affected source
... for which the owner or operator proposes to meet the requirements of that section by reducing
utilization of the unit as compared with its baseline or by shutting down the unit”). Congress also created
a specific mechanism by which affected units could receive allowances for “avoided emissions” by
paying for renewable energy and energy efficiency measures. § 7651n(f)-(g) (setting aside 300,000
allowances in a “Conservation and Renewable Energy Reserve”). Congress further provided for the
reactivation of inoperative “very clean units” through a streamlined permitting process, § 7651n(c),
presumably so that these low-emitting units could replace the curtailed generation of dirtier units. Thus,
Congress was not just aware that shifting generation from high-emitting to low-emitting resources was an
available system for reducing power-sector emissions—Congress took deliberate steps to enable this cost-
effective system for protecting human health and the environment.

Title IV clearly illustrates Congress’s recognition that the integrated nature of the power system provides
unique opportunities for reducing harmful poliution. Section 111(d), in contrast to Title IV, does not
require such an approach in every case—which is wholly sensible given the gap-filling role of section
111(d) in addressing diverse source categories and pollutants not addressed elsewhere under the Act. For
some pollutants and sources, an emission guideline based on a specific technology would be

appropriate. But in using broad language directing EPA to identify the “best system of emission
reduction,” Congress clearly signaled that the Agency’s analysis of systems of emission reduction was to
be expansive. And in this circumstance, where reliance on the uniquely integrated nature of the power
grid to reduce carbon pollution can provide the greatest emission reductions the most cost-effectively,
EPA’s approach in the Clean Power Plan fulfills the statutory directive.

3 Webster’s Third New International Dictionary 2322 (1967).

41
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EPA, states, and the courts, too, have long understood that utilization is a key determinant of emissions
levels, and that reduced utilization can achieve air quality goals. Since the 1990s, regulators implementing
the CAA have routinely relied on mechanisms such as “synthetic minor” permits and “plantwide
applicability limits” by which owners of sources may avoid certain permitting requirements if they agree
to operate facilities so as to keep pollution levels below stated regulatory annual emissions thresholds,
even though their facilities” physical capacity to emit exceeds the thresholds."* These mechanisms rest
on the recognition that pollution is a function of a source’s emissions rate and the time it is in use, and
that limiting utilization can be an effective way of limiting pollution. And they demonstrate that, in
certain instances at least, reductions in operation (or promises not to increase operations) are appropriate
regulatory tools under the Clean Air Act. Indeed, long before the 1990 Clean Air Act Amendments, it
was well understood that reduced utilization of a facility was one means of reducing emissions. In 1979,
the D.C. Circuit recognized that under the PSD program “EPA has authority to require inclusion in state
plans of provision for the correction of any violation of allowable increments or maximum allowable
concentrations, and may even require, in appropriate instances, the relatively severe correctives of a
rollback in operations . . .” Alabama Power Co. v. Costle, 636 F.2d 323, 363 (D.C. Cir. 1979). Section
111°s “best system of emission reduction” standard must encompass this basic mechanism for reducing

emissions.'’

EPA’s alternative approach to BSER is appropriate because it reflects the reality that the measures in
building blocks 2, 3, and 4 reduce emissions precisely because they allow high-emitting sources to reduce
generation, and electricity services to be provided throu